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THE JUSTICE OF A SENTENCE SHOULD BE 
PRESUMED. 


Windsor v. MeVeigh, 93 U. S. 274 (mat- 
ter shown de hors the judgment entry may 
invalidate the judgment, not only in appellate 
procedure but wherever the record is offered 
to prove either an estoppel or a title founded 
thereon). 

Campbell v. Porter, 162 U. 8.478. (Any 
one, not only parties to the record, but 
an amicus curiae, may suggest to a court that 
its proceedings are coram non judice. In 
other words, one may demur to his own plead- 
ings). 

Clem v. Meserole, 103 Am. St. Rep. 
145 (wherever a judgment of.any court, of 
any grade, superior or inferior, general or 
limited, is offered to prove an estoppel of 
record, it must be attended by the mandatory 
record to support it. An authority must be 
shown; it must be alleged, and if denied, 
then proved. The rules of res adjudicata are 
consistent with the rule in the Clem case). 
And this rule is de non apparentibus et non 
existentibus eadem est ratio (what is not ju- 
ridically presented cannot be judicially con- 
sidered). A part of the latter rule is frustra 
probatur guod probatum non relevat (it is vain 
to prove what is not alleged) ; also that alle- 
gata et probata must correspond. Presump- 
tions will not supply the mandatory record 
where one claims title or an estoppe! thereon. 
As to the statutory record, it is for an appel- 
lant and it is to be used in an appellate court 
only. As to this latter record consensus tollit 
errorem (consent will not waive error) and 
presumatur pro justitia sententie have their 
greatest applications. To this )atter record 
these maxims are most liberally applied). 

United States v. Cruikshank, 92 U.S. 542 
(the omission of an essential pleading, or still 
still further of a single essential allegation, 
will constitute the proceedings coram non 
judice. Debile fundamentum fallit opus where 
the foundation is lacking all goes tu the 
ground). 





Rushton v. Aspinall, Smith’s Leading 
Cases (same point as in United States v. 
Cruikshank), 93. 

Munday v. Vail, 34 N. J. L. 418 (ordering 
a trial without an issue constitutes a coram 
non judice proceeding). 

Crain v. United States (same point as 
in Munday case. The rule applies as in 
all cases alike. The rule is dictated by the 
conserving principles of procedure). 

The maxim of regularity is not universal 
in its application. Omnia praesumuntur rite 
et solemniter esse acta is not universal in ita 
application. Crepps v. Durden, Smith’s Lead- 
ing Cases. In judicial matters it is not applied 
so as to dispense with the mandatory record 
or any of its necessary parts. For the ba- 
sic—the constitutional rule—‘‘what ought to 
be of record must be proved of record and by 
the right record.’’ (Planing Mill Co. v. 
Chicago, 56 Ill. 354; Roden v. Helm, 192 
Mo. 71), is fully conserved and respected be- 
fore the presumption of regularity is given 
any place. Accordingly, it appears that the 
conserving principles of procedure are safe- 
guards and vindicated by courts as a first 
duty—as a primal obligation imposed by gov- 
ernment for its means and existence. The 
rights of the individtal are secondary ; the 
public, the government is first and above all. 
Private inconvenience is made up for the 
public good. Salus populi suprema lez. 
Where essentials are involved, where sub- 
stance is sought, there applies de non appar- 
entibus et non existentibus eadem est ratio 
(what is not juridically presented cannot be 
judicially considered). For protection under 
this, the coram judice rule, there ever attends 
forthe construction of the record, the rule 
verba fortius accipiuntur contra proferentem 
(a record is construed against him who pro- 
duced it or who seeks to establish a title or 
an estoppel of record upon it). Williamson 
v. Berry, 8 How. (U. S.) 495; Clem v. Mese- 
role, supra. 

The foregoing views involve the theory, the 
structure and the nature of government. 
Governments accusatory in form and nature 
must respect the foregoing canons of plead- 
ing, here, of evidence there, of practice yon- 
der, and of construction elsewhere and above 
and beyond, the ever attending ally and 
‘*‘metwand of all.’’ Here is an illustration of 
the way that the various subjects and branches 
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interweave and interlace. The 
law is an entirety. The study of procedure 
is a study of government. United States v. 
Cruikshank, supra; Blake v. McClung, 172 
U.S. 232. Impairment or denial of the fore- 
going principles is an attack upon a constitu- 
tionalism. ; 

Inseparably connected with the foregoing 
is the question of what can be and what can- 
not be waived. This involves vhat need not 
be assigned for error and what must be as- 
signed for error. Windsor v. MeVeigh, 
supra; Campbell v. Porter, supra; Perez 
v. Fernandez, 202 U. S. 80; Roden v. 
Helm; Planing Mill Co. v. Chicago 
supra. ‘This brings with it for considera- 
tion the maxim consensus tolit errorem 
(waiver of error condones it). Its limits ex- 
tend up to and against what is a ground for 
collateral attack, or at an earlier stage, a 
ground for arrest of judgment, or at still 
earlier stages, a ground for general demur- 
rer. As to these grounds, there need be no 
assignment of errors; whatever is a ground 
for collateral attack, a court will swa sponte 
take notice of and act upsn because the con- 
serving principles of procedure or of govern- 
ment are involved. Whether or not there ex- 
ists a government of limited and defined 
powers depends upon its procedure. What 
this is depends upon the judiciary and 
whether or not itis lured and ied astray by 
the euphemism called the theory of the case 
of which in alate issue we made somewhat 
prominent mention, and of which much more 
remains to be said at an early date. We shall 
try and make a long needed resume of that 
doctrine beginning with the new year. 

The above use of the maxims shows how 
clearly they set forth the principles of the law 
and we believe also shows as clearly that it is 
very important to keep them alive by their 
constant use. The bar the country over is 
aware that there is ‘‘something rotten in Den- 
mark’’ somewhere and there is need of a clar- 
ifying element, some datum pusts, from 
which to reckon. The greatest legal minds 
of all the ages have observed and built around 
them. Ulpian, from whose works two-thirds 
of the pandects was derived, preserved them. 
Bacon saw with an all-comprehensive eye 
their utility. Mansfield conserved them for 
the purpose of clarrifying the laws in his day 
and Story used them in his incomparable 
work on Equity Jurisprudence. 


of the law 





NOTES OF IMPORTANT DECISIONS. 

ARBITRATION—ACTS AMOUNTING TO A WAIVER 
OF RIGHT TO ARBITRATE AS PROVIDED IN AN 
INSURANCE PoLicy.—In the recent case of 
O’Rourke v. German Ins. Co. (Minn.), 109 N. W. 
Rep. 401. it appears that where, after a loss under 
a standard fire insurance policy, the parties pro- 
ceed and appoint referees to arbitrate the amount 
of the loss, and the arbitration fails because of 
the arbitrary and unjustifiable refusal of the ref- 
eree appointed by the insurance company to act 
in the selection of an umpire, and the insured 
thereafter notifies the insurance company of the 
fact and requests that it join in the selection of 
new referees, which request is refused, the com- 
pany thereby waives its rights under the policy to 
have the amount of the loss determined by arbi- 
tration. The fact that the insured in’ the mean- 
time repaired the building is immaterial. The 
court said in part: ‘An appraiser ought not to 
consider himself as an agent of the party by whom 
he was selected, but the authorities seem to hold 
a party responsible when the appraiser whom he 
selected assumes to be his representative and im- 
properly prevents the appraisal from being made. 
Under such circumstances the act of the appraiser 
is regarded as the act of the party at whose in- 
stance he was named and in whose interest he 
assumes to act, and no direct evidence of authori- 
zation or ratification is required. Niagara Fire 
Ins. Co. v. Bishop, 154 Ill. 9, 39 N. E. Rep. 1102, 
45 Am. St. Rep. 105; Ubrig v. Ins. Co., 101 N. Y. 
362, 4 N. E. Rep. 745; Bishop v. Insurance Co., 
130 N. Y. 488, 29 N. E. Rep. 844; Harrison v. 
Hartford Fire Ins. Co., 112 Iowa, 77, 83 N. W. 
Rep. 820; McCullough v. Ins. Co., 113 Mo. 606, 
218. W. Rep. 207; Franklin v. Insurance Co., 70 
N. H. 256, 47 Atl. Rep. 91; Braddy v. Insurance 
Co., 115 N. C. 355, 20S. E. Rep. 477; Hickerson 
v. Insurance Co., 96 Tenn. 193, 338. W. Rep. 
1041, 32 L. R. A. 172; Chapman v. Rockford Ins. 
Co., 89 Wis. 572, 62 N. E. Rep. 422, 28 L. R. A. 
405. 

But without reference to this rule, the order 
must be sustained, as it clearly xppears that the 
insurance company, after being advised of the ac- 
tion of the referee which it had chosen, and after 
demand properly made, refused to agree to the 
selection of other referees and thereby waived its 
right to an apprai-al of the loss. This being true, 
it is immaterial whether the court fully instructed 
the jury ugon the issue of the approval of the 
action of the referee in refusing to proceed with 
the organization of the board of arbitrators by 
the selection of an umpire. The refusal to ap- 
point new referees was a distinct transaction, and 
the court instructed the jury that: ‘It is also al- 
leged that at all times thereafter the defendant 
failed, neglected and refused to appoint any ref- 
erees to take the place of said Leighton, and 
thereupon and thereafter the defendant at all 
times neglected and refused to allow such award 


of damages to be made. All that was necessary 











Vol. 63 


CENTRAL LAW JOURNAL. 


449 








was that one of the parties make a written request 
for the appointment of referees. * * * If the 
plaintiff plainly indicated his desire or request for 
the appointment of referees, and the defendant 
refused that appointment, then the defendant also 
waived the arbitration clause in the policy, and 
your verdict would be for the plaintiff... Under 
the issues this was a proper instructicn. and the 
jury were justified by the evidence in finding 
that, after the first attempt at arbitration had 
failed and was outof the way, the plaintiff re- 
quested the insurance company to appoint new 
referees and proceed under the provisions of the 
policy, and that the company refused to have any- 
thing furthur to do with it. This being true, the 
right to an appraisal was waived, and the insured 
was entitled to commence bis action to recover 
upon the policy.” 





NEGLIGENCE OF RETAILER IN SALE OF KERO- 
SENE OIL WHICH WAS MIXED WITH GASOLINE, 
RESULTING IN EXPLOSION.—An interesting case 
relating to the above elements is that of Standard 
Oil Co. v. Parrish, 145 Fed. Rep. 329. It seems 
that: 

1. Parrish asked for illuminating oil of the 
standard quality. Defendant sold him oil which 
contained gasoline to such an extent that the mix- 
ture was liable to explode the ordinary lamp. 
Invoking the general rule that a manufacturer or 
vendor is not liable to persons who have no con- 
tractual relations with him, defendant contends 
that for its negligent act it was answerable only 
to Parrish, the purchaser. But defendant was sup- 
plying the oil for illumination, and must have 
contemplated that it would be burned in the or- 
divary and usual lamps in the households of the 
purchasers. Further, the case comes, not*under 
the general rule, but under the well-established 
exception that one must not knowingly send out 
an instrumentality which is imminently danger- 
ous without notice of its nature and qualities. 
Wellington v. Oil Co., 104 Mass. 64; Huset v. J. 
I. Case Threshing Machine Co., 120 Fed. Rep. 
865, 57 C. C. A. 237, 61 L. R. A. 303, and cases 
there collated. 

2. The record falls so far short from establish- 
ing affirmatively and without conflict any negli- 
gence on Parrish’s part, that the jury were justi- 
fied by ample cvidence in finding that prior to 
the accident Parrish was not chargeable with ac- 
tual or constructive notice of the dangerous nature 
of what he bought for standard illuminating oil; 
so the question of imputed negligence is not in- 
volved. 7, 

3. Between February 22d, when the oil was pur- 
chased, and March 7th, when the accident oc- 
curred, the lamp in which this oil was burned 
flickered and spluttered. Parrish and his wife 
thought the burner was at fault. After cleaning 
the old burner was found unavailing, two new 
ones were bought during the interval. ‘The last 
one was procured on the day of the accident. It 
had no air vent, but the record fails to show that 





it was not a standard burner, current on the mar- 
ket. Deceased was alone in the kitchen. No 
witness establishes directly either that the lamp 
exploded, or thatit was overturned from the table 
and broken by the fall. No witness testifies to 
the sound of an explosion or of a crash upon the 
floor. The only witness in position to testify as 
to either sound was a 16 year old sister, who was 
in an adjoining room. She did not recall] either 
sound, but was startled from her studies by her 
mother’s scream that Jessie was in flames. Tes- 
timony of witnesses who were first in the kitchen 
after it was afire establishes that the room was 
smoky; that the carpet at the side of the table 
was aflame in a spot about three feet in diameter; 
that the tablecloth ¢t that side was burning; that 
there was no fire in other parts of the room; and 
that the fragments of a glass lamp were in and 
about the circle of burning carpet. Defendant 
argues most earnestly that, from the fact of the 
dangerous mixture in the lamp and from the cir- 
cumstance at and immediately after the time of 
the fire, the jury were not warranted in finding 
that the mixture exploded the'lamp. Were we 
otherwise constrained to this view, the bill of ex- 
ceptions presents a matter occurring at the trial 
which makes it impossible to say that the jury and 
the judge who heard the ease and overruled the 
motion for a new trial were in error. The various 
burners and the fragments of the glass lamp were 
introduced in evidence. and submitted to the in- 
spection of the court and jury. Defendant’s ar- 
gument that an explosion would be evidenced by 
the dispersion of glass and flaming oil to all parts 
of the room may be overborne by the physical ex- 
hibits which are not before us, and which may 
establish that an explosion is a tenable and reas- 
onable inference of fact. The force of the con- 
fined vapor from the dangerous mixture would be 
uniform in all directions. Uniform dispersion 
implies uniform resistance. If in the upper par 
of the lamp bowl, above the surface of the oil, the 
weakest spot was found , the effects testified to 
by the witnesses may have been the natural result 
of an explosion, a result that was probable by 
reason of the dangerous contents of the lamp. 

4. On the exceptions to the court’s rulings 
in permitting certain questions to be answered, 
an argument is built up that error was commit- 
ted in allowing particular instances of similar 
negligence to go to thejury. But the record does 
not fit the argument. Plaintiff introduced evi- 
dence to prove that the oil remuining in his can 
was in the same condition after the accident as 
at the time of the purchase. ‘Tests subsequent to 
the accident established that the oil contained a 
dangerous proportion of gasoline. Defendant 
introduced evidence to show that the oil soli to 
Parrish was pure. Plaintiff’s contention would 
be strengthened by proof of a general custom or 
method on the part of defendant’s employees 
which would account for the admixture of gaso- 
line. That such proof was given in anticipation 
of the defense was not erroneous. The questions 
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objected to were of the following character: 
‘Tell the jury what their method was in the yard 
there as to drawing oil?’’ Counsel for defendant: 
‘*We object, unless it relates to the drawing of 
the oil in controversy.’’ The question did not 
call for prior specific acts of negligence. De- 
fendant did not object to proof of the method 
employed in the yard, and the answers, showing 
an indiscriminate use of the same buckets in 
drawing oil and gasoline, were responsive to the 
inquiry in regard to the custom at the Decatur 
yard. 








INSURANCE — LIABILITY OF INSUR- 
ANCE COMPANY WHEN THE AS- 
SURED MAKES TRUE STATEMENTS 
IN HIS APPLICATION AND THE IN- 
SURANCE AGENT OR EXAMINING 
PHYSICIAN INSERTS FALSE RE- 
PORTS. 


The liability of an insurance company when 
a loss occurs to one who has received the 
benefit of a policy, or who has property upon 
which insurance is made by the policy, is a 
liability upon a contract. That is, the lia- 
bility is imposed by law because the insur- 
ance company has agreed that upon the death, 
sickness of or accident toa person, or upon 
the destruction of property, asum of money 
shall be paid to the person named in the 
policy, or contract of insurance designated 
as the assured. ‘This is the bald statement 
or result of a contract of insurance. Such 
contracts are ordinarily made upon an appli- 
cation, as it is called by the assured, setting 
out certain facts with relation to the risk, 
whether it be of property or of person, and 
upon which statement the insurance company 
determines whether or not it will issue a 
policy. 

From the foregoing it must be appar- 
ent that it is of vital importance to the 
company which issues the policy of insurance 
that the statements in the application be true, 
for ordinarily the administrative officers have 
no means of knowing the facts relative to the 
risk other than those stated in the applica- 
tion. Recognizing this necessity, the ordi- 
nary insurance policy contains a provision 
that in the event of a false statement in the 
application, including, in the case of life and 
accident insurance, the medical examiner’s 
report, the policy issued upon such applica- 
tion shall be deemed void and shall be unen- 





forceable against the company. In lieu of 
this provision another is sometimes used, the 
effect of which is practically equivalent to 
the one just discussed, making the state- 
ments in the application warranties, upon 
the breach of which the insured is precluded 
from recovering upon the policy. It is evi- 
dent that all these provisions presuppose that 
the insured makes the statements contained in 
the application. The occasion for this arti- 
cle, however, is upon the common practice of 
insurance agents to fill out the application 
blanks from verbal statements made by the 
assured or applicant subsequently signing it. 
This practice opens the door to avaricious 
agents who, more desirous of getting busi- 
ness than of preserving their own integrity, 
or of serving the interests of their employer, 
enable an applicant, who is really not a good 
risk, to obtain insurance, by inserting differ- 
ent statements in the application than those 
which the assured actually made. 

Another principle of law which 1s of very 
general application, must be dwelt upon here. 
That principle is embodied in the rule, that 
what one does for another he is deemed to do 
by himself, and upon this idea is based the 
whole law of principal and agent, making the 
principal liable for the acts of the agent when 
these are performed in the scope and iutent of 
the master’s service. Upon this, therefore, 
the question immediately arises, whether the 
agent at the time he digresses from the true 
lines of his duty and inserts false statments 
in an application, remains the agent of the in- 
surance company, so that it and not the as- 
sured becomes chargeable with the broker’s 
malfeasance and so that it may not escape lia- 
bility upon the policy under provision avoid- 
ing it for false statements in the application. 

The general rule is, that when one apply- 
ing for insurance makes correct statements in 
answer to the questions contained in the ap- 
plication, but the agent instead of copying 
these true statements, inserts false statements 
of his own get up, that theecompany may not 
repudiate its obligation of the policy nor al- 
lege that the statements in the application are 
false, thereby escape liability under a clause 
conditioning the validity of the policy upon 
the truth ofthe statements contained in the 
application,’ and this is true even though the 


1 Howard Insurance Co. v. Bruner, 23 Pa. St. 50; 
Mechler v. Pheenix Ins. Co., 58 Wis. 665. 
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policy makes the representations contained in 
the application’s warranties and conditions 
the efficacy ofthe policy upon the truth of 
such representations. ? 

The rule also prevails, even though the ap- 
plication above the signature of the applicant 
stated and warranted that the representations 
weretrue.® If, however, the powers‘of the agent 
are limited and it is provided that the con- 
tract of insurance is based upon the warranties 
or representations contained in the applica- 
tion, these must be true or the company will 
not be liable. So, also, when an applica- 
tion makes a statement above the signature of 
the applicant, that he has read the statements 
in the foregoing application and knows them 
to be true, if he was able to read them and 
failed to doso, the company would not be 
liable. Likewise, even though that statement 
be not in those words, if the circumstances 
are such as require a man of average intelli- 
gence to read the paper, he may not escape 
the consequences of false statements in this 
application by declaring that he did not read 
those statements, or know that they were 
false.® The same rule also prevails when a 
copy of the application is indorsed on the 
policy which the agent holds, for it is then 
deemed to be his duty to read the application, 
even though he has not done so. Just what 
a person should do under such circumstances, 
if he paid his first premium before having re- 
ceived his policy, is a little difficult to con- 
jecture in the light of another case which has 
held that if the assured learns that the state- 
ment is false before paying the premium, he 
should refuse to go forward with the transac- 
tion, but that if the untruth in the applica- 
tion does not become apparant until after the 
premium has been paid, he need not take any 
action.’ These decisions seem to be in con- 
flict and the one last cited would hardly seem 
to embody the correct rule. The law is gene- 
rally, that one shall not profit by any wrong 
or fraud to another’s detriment, and if he at- 
tempts to do so, he shall be deemed to be- 


2 Menk v. Home Mut. Ias. Co., 76 Cal. 50; Stone v. 
Hawkeye Ins, Co., 68 Iowa, 737. 

3 Mutual Ben. Life Ins. Co. v. Robinson, 58 Fed. 
Rep. 723. 

4 New York Life Ins. Co. v. Fletcher, 118 U. S. 519. 

5 Ryan v. World Mut. Life Ins. Co., 41 Conn. 168; 
Sun Fore Office v. Wich, 6 Colo. App. 103. 

6 Johnson v. Dakota, ete., Ins. Co., 1 N. Dak. 167. 

7 Fletcher v. N. Y. Life Ins. Co., 14 Fed. Rep. 846. 





come a wrong-doer himself. That is, if the 
assured under these circumstances, knowing 
the fraud of the agent, or if under the cir- 
cumstances he should have known it, as when 
the policy upon which the application contain- 
ing the false statement is indorsed, comes into 
his possession, does not repudiate it or the 
contract induced by such false statements, he 
should be deemed to have made them his 
own. 

Another application of our fundamental 
principle that the assured must be legiti- 
mately ignorant of the falsity, is seen in the 
cases which hold that the company may de- 
fend and refuse to acknowledge liability upon 
the policy secured upon a false statement, 
which the agent and the assured conspired to 
make. Likewise, when the applicant knew 
that the statements were false and that the 
agent had not correctly copied his answers to 
the inquiries he may not recover upon stating 
that although he knew the falsity the agent 
induced him to subscribe the application con- 
taining the statements or influenced him to 
speak the untruth.* The rule then is that 
the underwriter is bound by its policy issued 
upon an application in which false statements 
were incorporated by an agent having general 
powers, when the assured made true state- 
ments, if negligence cannot be imputed to the 
applicant in not learning of the untruth. 

CuHaRLes MENDENHALL. 

Indianapolis, Ind. 








CHECK ON A BANK AMOUNTS TO AN AS- 
SIGNMENT OF FUNDS PRO TANTO. 





LOAN & SAVINGS BANK v. FARMERS’ & MER- 
CHANTS’ BANK. 


Supreme Court of South Carolina, April 17, 1906. 


A check on a bank operates as an assignment pro 
tanto of the drawer’s deposit account, and there is 
privity between the bank having the necessary fund 
on hand and the check holder on presentation of the 
check for payment, so as to give the holder a right of 
action against the bank for wrongfully refusing.to 
pay it. 

The drawer of a check cannot countermand its pay- 
ment, if the check has passed into the hands of a bona 
Jide holder, by notifying the bank that the check was 
obtained by fraud and that there was a failure of con- 
sideration. 


A bank on which a check has been drawn has no 
right to deposit money in court and demand that the 
drawer be wade a party defendant and required to 
litigate with the holder the bona fides of the check. 
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Popr, C.J.: The plaintiff, in its action in the 
court of common pleas of Greenwood, sought to 
recover of the defendant bank the sum of $84.45, 
with interest from the 30ih of December, 1903, 
and also the sum of $25, the expense of the action. 
By the agreement of the parties the case was 
heard before Judge Watts, who rendered his 
judgment on April 7, 1905, for the sum of $84.45, 
with interest thereon from December 30, 1903, and 
the cost of this action. Inorder to understand 
these issues, we will reproduce the complaint, 
the affidavit submitted by the defendant bank, the 
notice of the defendant bank, the order of Judge 
Watts, and the defendant’s grounds of appeal 
therefrom. 

Complaint. 

“The plaintiff above named, complaining of the 
defendant herein, shows to this court: (1) That 
at the times hereinafter named the plaintiff was, 
and still is, a banking corporation, duly organ- 
ized under the laws of said state to do, and actu- 
ally doing business as such, at Yorkville, in the 
county of York, and state aforesaid. (2) That at 
the said times the defendant was, and it stillis a 
banking corporation, duly organized under the 
laws of said state to do, and actually doing busi- 
ness as such, at Greenwood, in the county and 
state first above named, the residence of defend- 
ant. (3) That on the 12th day of December, 1903, 
one Y. B. Trammell, a depositor of defendant, for 
value received, duly issued and delivered to one 
W. G. Stephenson said depositor’s check in writ- 
ing, drawn by the said Y. B. Trammell on the 
defendant, and made payable to the order of the 
said W. G. Stephenson, in the sum of $84.45; the 
said check being in form as follows: ‘Greenwood, 
8. C., Dec. 12, 1908. No. —~-. ‘The Farmers’ 
and Merchants* Bank: Pay to the order of W. G. 
Stephenson $84.45 (eighty-four and forty-five 
cents) Y.B. Trammell.’ (4) That thereupon 
the said W. G. Stephenson, for value received, in- 
dorsed, transferred and delivered the said check 
to one R. T. Stephenson, secretary and treasurer, 
who in turn thereupon, and for full value re- 
ceived of the plaintiff, indorsed, transferred and 
delivered the said check to plaintiff, who accord- 
ingly became, and it still continues to be, the bona 
Jide owner and holder thereof, and of the said Y. 
B. Trammell’s deposit in said bank to the extent 
of $84.45. That thereafter between the date of 
said check and the 30th day of December, 1903, 
the plaintiff duly presented the check to the de- 
fendant, and demanded payment thereof, and of 
the sum of $384.45, but the defendant refused pay- 
ment; the said refusal being cuupled with only 
one reason assigned, and with an admission made, 
as defendant's memorandum indorsed on the said 
check shows, to-wit: ‘Funds on hand to meet 
check, but party drawing check had ordered same 
held up;’ and in this connection plaintiff charges 
the truth of said admission, the insufficiency of 
the reason assigned, and that there was and is no 
sufficient reason for said refusal; and accordingly 
plaintiff has been forced to bring this action for 





the defendant’s said refusal. Plaintiff was and is 
damaged by the defendant in the sum of $84.45, 
with interest thereon from the 30th day of De- 
cember, 1903. and also the sum of $25, the ex- 
penses of this action. Wherefore, plaintiff prays 
judgment against the defendant for said sums and 
interest, and for the costs of this action.”’ 
The Affidavit and the Notice. 

‘Personally comes before me R. M. Hayes, who 
on oath says: That the Farmers’ & Merchants’ 
Bank, the defendant in the above stated matter, is 
a banking corporation with its place of business at 
Greenwood, and that this deponent is its presi- 
dent and an officer thereof, a»d authorized to 
make this affidavit; that an action is pending in 
the court of common pleas for Greenwood county 
against the said Farmers’ & Merchants’ Bank, 
wherein the Loan & Savings Bank is the plaintiff, 
in which said action a judgment is demanded 
against the said Farmers’ & Merchants’ Bank, the 
defendant herein; tbe cause of action being that 
heretofore on December 12, 1903, one Y. B. ‘l'ram- 
mell, who was a depositor in the defendant bank, 
issued a certain check to one Stevenson, paya- 
ble to his order, who thereafter, it is alleged in 
the complaint, indorsed and transferred it to one 
R. ‘I. Stevenson, who in turn, it is alleged, in- 
dorsed and transferred it to Loan & savings Bank, 
who claims to be the owner thereof for value; 
that the said check was dated December 12, 1903, 
and it was in the sum of $84.45; that at the time 
of the making of the said check the said Y. B. 
Trammell had sufticient funds on deposit to meet 
the same; that before the check was presented for 
payment at defendant bank the said Y. B. ‘l'ram- 
mell notified the defendant in writing that it must 
not pay the same when presented; that upon the 
presentation of the said check, after the notice 
received from the said Y. B. Trammell to refuse 
to pay the check, defendant accordingly refused 
payment of the same, but indorsed thereon the 
statement that the depositor had sufficient funds 
on hand to meet the check, but had ordered pay- 
ment held up. These facts are set out in the com- 
piaint as going to make up the cause of action 
against this defendant. Deponent further says 
that at the time the said Trammell gave notice to 
the bank to refuse payment of the check, he 
stated that there was an entire failure of consid- 
eration for the said check and that the procure- 
ment of the same by the payee amounted to a 
fraud on his rights. Deponent further says that 
it still bas on hand funds with which to meet the 
payment of the check; that the said Y. B. Tram- 
mel] claims to be entitled to the said funds and 
demands of the defendant bank that it pay the 
saine to him, which defendant has also refused to 
do; that the said Y. B. Trammell is not a party 
to the action above stated against the defendant 
and without collusion makes against the defend- 
ant a demand for the same debt, to wit, the 
amount of the check by him drawn—$84.45; that 
deponent is advised and upon such advice says: 
That the said Y. B. Trammell should be substi- 
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tuted as a party defendant to the said action and 
defendant be discharged from liabili'y to either 
party on its depositing in court the amount of the 
debt; that the deponent is simply a stakeholder, 
and the parties at interest should be required to 
litigate this matter among themselves. 

‘*You will please take notice that the defendant 
herein will apply to the court of common pleas 
for Greenwood county on the first day of the next 
regular term thereof, in open court, at 10 o’clock 
a.m., or as soon thereafter as counsel can be 
heard, for an order to substitute in tbe above en- 
titled action Y. B. Trammell as defendant, and to 
discharge the defendant herein from further lia- 
bility to either party on depositing in court the 
amount of check in question, tu- wit, $84.45, or as 
the court in its discretion directs.” 

Judge Watts, after stating the facts set out in 
the complaint and affidavit, in his order says: ‘It 
was agreed by the attorneys for the plaintiff and 
defendant that in the event I should refuse this 
motion, that I should dispose of the whole matter 
without a jury. After consideration I have 
reached the conclusion that the motion should be 
refused, for the reason that in my opinion when- 
ever a party gives a check he is powerless to stop 
the pay ment of the same, and the bank has noth- 
ing to do but pay the check on its being pre- 
sented, if it has in hands sufficient funds to meet 
the payment. I hold that to the extent of the 
amount of the check it is an appropriation of so 
much of the funds as the drawer of the check has 
on deposit, and it makes no difference whether 
the check is in the hands of the original holder 
or of athird party; the plain duty of the bank, 
on its being presented isto pay the same, and 
this without regard to any statement or notice 
which may be filed with it by the drawer of the 
check, and holding this view I refuse this motion 
of the interpleader. Under tbe agreement of the 
varties the only other question to be disposed of 
is the amount of the judgment to which plaintiff is 
entitled. Edo not think in this action plaintiff is 
entitled to anything by way of damages, his re- 
lief being limited to the amount of the check and 
interest thereon at the rate of seven per cent per 
annum from the date it was presented for pay- 
ment and payment refused. It is therefore or- 
dered: (1) That the motion to require the 
defendant ‘l'rammell to be substituted as a party 
defendant for the reason hereinbefore stated'be 
and the same is hereby refused. (2) That the 
plaintiff have judgment against the defendant 
for the sum of $84.45, with interest thereon from 
the 30th day of December, 1903, and the costs of 
this action.”’ 

Exceptions of Defendant. 

‘¢(1) It was error in his honor to overrule the 
defendant's motion herein to substitute the said 
Y. B. Trammell as the defendant, because: (a) 
The aftidavit of the defendant showed that before 
the check was presented for payment the bank 
was notified by the said Trammell, who dréw the 
check, that it must not pay the same when pre- 





sented, stating that there was an entire failure cf 
consideration for the said check and that its pro- 
curement amounted toa fraud on his rights, the 
error being that a bank cannot make payment of 
a check when notified by the drawer that it is 
procured by fraud, or that there is a failure of 
consideration, if it receives notice of such before 
presentation or before actual payment. and his 
honor should have so held and required the par- 
ties hereto to litigate the matter between them- 
selves. (b) The affidavit showed that the said 
Trammell is not a party to the action and without 
collusion makes against the defendant a demand 
for the same debt, and further. that the bank had 
the funds in hand and was ready to deposit the 
same in court; that it was simply a stakeholder, 
and his honor should therefure have substituted 
the said Trammell as a party defendant and re- 
lieved this defendant from further liability on its 
paying over the fund as required by the order of 
court. 

‘**(2) It was error in his honorto hold that it 
was the plain duty of the bank to pay the check 
on its being presented, and that without regard 
to any notice which might bave been filed with 
it by the drawer of the check, the error being: 
(a) If a check is procured by fraud, or if there is 
a failure of consideration, and the bank received 
notice before presestation of the check or before 
making payment, and it is required by the drawer 
on this account to refuse payment, if thereafter 
it makes payment it does so at its peril, and 
would be required in kaw to respond to the 
drawer of the check for the amount thereof, and 
his honor should have so held and granted the 
motion of he interpleader. (b) It is the duty of 
a bank, upon being notified by the drawer of a 
check that samme has been procured by fraud or 
that there is a failure of consideration, to refuse 
its payment when required so to do on this ac- 
count by the drawer, and his honor should 
have so held and granted the motion of the in- 
terpleader. 

‘“(3) It was error in his bonor to hold that 
where a party gives a check he is powerless to 
stop its payment; it being submitted that pay- 
ment can be stopped for fraud or failure of con- 
sideration, and that in such a case the bank is 
merely a stakeholder and the parties should be 
required to interplead.”’ 

We will now examine the case. This appeal 
does not present any question whatever about the 
right of the holder of the check to maintain suit 
on it against the bank. ‘Ihe cases of Simmons v. 
Bank, 41 S. C. 177, 19S. E. Rep. 502, 44 Am. St. 
Rep. 700, and Fogarties & Stillman v. Bank, 12 
Rich Law, 518, 78 Am. Dec. 468, are conclusive of 
that question. The defendant bark presents its 
question in this shape: ‘‘Where a bank receives 
notice by the drawer of a check against funds on 
deposit in said bank sufficient to cover the check, 
on presentation must it refuse payment for the 
reason that there is a failure of consideration or 
that the same was procured by fraud, must it dis- 
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regard the notice and pay the check?” Or, as the 
appellant puts it, this question is answered by 
asking another: ‘‘Has the drawer of a check the 
right to hold up its payment if, as a maiter of 
fact, it has been procured by fraud, or if as a mat- 
ter of fact there has been a failure of considera- 
tion?’’ We do not know that questions like those 
propounded by the appellant can be viewed in 
any other light than as a matter of alarm by all 
commercial interests. The office of a check by a 
drawer upon funds on deposit in a bank is well 
understood in all commercial circles. Checks on 
banks are made to take the place of the actual 
cash, although the check itself is the means of ob- 
taining of money of the drawer from the bank for 
the bolder of the check. As is well said in 2 
Daniel on Negotiable Instruments, § 1982: ‘A 
check, like any other instrument, must be issued 
before it is binding; and it is considered as issued 
as soon as it is in the hands of any person who 
can demand its payment.’’ There is no contest 
here as to the fact that the check in question was 
issued to the assignor of the plaintiff bank before 
any notice to the defendant bank not to pay was 
given. If we were required to say, therefore, who 
was the innocent party here, we would unhesitat- 
ingly say that it was the plaintiff bank. It received 
this check for full value, without any notice of 
any supposed vice therein. 

We have no instance, so far as we can recall the 
history of checks in the courts of this state, of any 
such question as is now presented. The nearest 
we can come to such question is the instance pre- 
sented in the case of McGahan v. Lockett, 54S. 
C. 366, 32'S. E. Rep. 429,71 Am. St. Kep. 796, and 
that was not a case where a bank was concerned, 
but it seems that one Griffin was indebted to Mc- 
Gahan, Lockett and others when he assigned to 
said McGahan an insurance policy for $2,400 upon 
property destroyed by fire, with directions in said 
assignment to first pay from the proceeds thereof 
when cv Jlected the sum of $724.77 to the said Mv-- 
Gaban, and thereafter to the eight parties named 
in that case, to each of whom the said Griffin gave 
an assignment in writing of his said sum of money 
and directed McGahan to pay the same. Mce- 
Gahan never accepted these assignments, but be 
fore the proceeds of the said policy were collected 
by McGahan, the said Griffin sought to prevent 
the said McGahan from making the payments to 
the said eight holders. With all the parties be- 
fore the court, brought there by the complaint of 
McGahan, this court held: ‘*That it was beyond 
Griffin's power, except for fraud or want of value 
or similar grounds, to prevent the holders for 
value of his drafts recovering the same from Mc- 
Gaban.’’ This court in reasoning suggested that 
the effect wou!d have been the same if Griffia had 
deposited to bis own credit the sum of $1,475.73 
in some bank, and had given his co-defendants 
checks upon said bank. As was said by Mr. Jus- 
tice Johnstone in Fogarties & Stillman v. Bank, 
supra: **This case (Weston v. Barker, 12 Johns. 
(N. Y.) 276. 7 Am. Dec. 319), stands upon a prin- 





ciple that, when fully understood and appreci- 
ated, is sufficient for the case before us, and it is 
this, that when one in consideration of money to 
come into his hands promises to disburse that 
money as he shall be ordered by him from whom 
he receives it, he thereby creates a contract, ne- 
gotiable in its nature, which puts bim in privity 
with whomsoever in the world he may be ordered 
to make payment to, so that the promise is, ac- 
cording to the law merchant, made to that person, 
and he is bound by bis promise to pay him.”’ 
The court gave judgment that the money should 
be paid to said eight defendants. It wjll be ob- 
served that there was no fraud or failure of con- 
sideration alleged in this case just cited, and 
therefore it is not direct authority for the propo- 
sition of the appellant, and yet it is not without 
force. 

We do not see why the plaintiff in the case at 
bar should be forced to bring this action. There 
is no good reason advanced herein why the plaine 
tiff, in order to collect its check, which check the 
defendant admits he has the money of the drawer 
to pay, should be required to bring this suit. It 
is true the defendant bank made itself liable to 
pay this check, as was held by the circuit judge. 
If the contention of the defendant bank should be 
supported to the end that the drawer, ‘Trammell, 
should be required to interplead, it must be upon 
terms such as these: There must be no delay, no 
waiting for a year nor for a few months, but the 
action must be speedy. Only time sufficient to 
prepare and serve the pleadings setting forth the 
grounds for action. A good and sufficient bond 
must be extended, so that the interests of the per- 
sons affected shall be brought speedily before the 
court. And this must be a condition precedent. 
Pleadings and not affidavits must be submitted. 
The circuit judge refused to allow the inter- 
pleader sought here. This could only be done in 
cases when the original payor of the check still 
holds the same, when the question was presented. 

Ip the case at bar, the action of the circuit judge 
will be sustained, but this is without prejudice to 
the defendant bank in holding the drawer of this 
check responsible for this delay, as far as this 
court can do so in the absence of such drawer as 
a party to the suit. 

It is the judgment of this court that the judg- 
ment of the circuit court be affirmed. 


Note.—Is the Holder of a Check in such Prwvity of 
Contract with the Bank on which such Check is 
Drawn as to Permit of a Sut by the Holder against 
the Bank for its Wrongful Refusal to Accept it for 
Puyment2—On this question the authorities are in 
hopeless conflict. The divergence commences with a 
disagreement over the fundamental issue whether a 
check operates as an assignment pro tanto of the 
drawer’s deposit or not. The weight of authority 
seems to be with those courts which hold that a check 
operates neither as an equitable nor a legal assign- 
ment. Suchisthe rule in England, Alabama, Colo- 
rado, Georgia, Indiana, Louisiana, Maryland, Massa- 
chusetts, Michigan, Minnesota, Missouri, New Jersey, 
New York, North Carolina, Ohio, Tennessee, Wash- 
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ington and the Supreme Court of the United States. 
The contrary rule is adhered to by the courts of Con- 
necticut, Illinois, Iowa, Kentucky, Nebraska, Penn- 
sylvania, South Carolina and Wisconsin. We are not 
inclined to hesitate in declaring our opinion that the 
position of the courts, sustaining the majority rule, is 
not supported on right principle, but on the contrary 
is founded on a most palpable error of construction, 
and the vigorous onslaughts of text-writers like 
Morse, in his great work on Banks and Banking, and 
the many strong dissenting opinions filed in states 
adhering to the majority rule, as for instance, the 
powerful dissent of Abbott, J.,in National Bank v. 
Eliot (Mass.),5 Am. Law Reg. 711, 20 Monthly Law 
Rep. (N. S.) 188, only serve to confirm our belief that 
the jurisprudence of this country will some day rid 
itself of the injustice perpetrated under the majority 
rule on the question under consideration. 

The leading authority in this country in favor of 
this rule is that of National Bank of the Republic v. 
Millard, 78 U. S. (10 Wall.) 152. In that case it was 
unequivocally held that even the absolute wrongful 
refusal to honor a check, whether payment was coun- 
termanded cr not, would not give to the holder of a 
check, bona fide or otherwise, a basis for an action 
against the bank on the ground that there was no 
privity of contract between the bank and the holder, 
and it is optional with the bank to pay the check or 
not, so far as the holder is concerned, being only re- 
sponsible for its action in so refusing payment to the 
one to whom it stands in privity of contract, to-wit, 
the drawer or depositor. That part of the opinion of 
Justice Davis, in which lies the kernel of the argu- 
ment so blindly followed and quoted by so many 
other American tribunals in subsequent caces is as 
follows: “On principle there can be no foundation for 
an action on the part of the holder, unless there is a 
privity of contract between him and the bank. How 
can there be such a privity when the bank owes him 
no duty and is under no obiigation to the hofdet? 
The holder takes the check on the credit ‘dt ¢h 
drawer in the belief that he bas funds to meet it? 
in no sense can the bank be said to be conelttt Y 

e 


the transaction. If it were true that there Was” 


é 
privity of contract between the banker an a 
ve i 


when the check was given, the bank woul 

to pay the check, although the drawer, before} ; 
presented, had countermanded it, and arenougn pis 
checks, drawn after it was issued, but before paymen 
of it was demanded, had exhausted the funds of the 
depositor. If such a result should follow the giving 
of checks, it is easy to see that bankers would be com- 
pelled to abandon altogether the business of keeping 
deposit accounts for their customers. If, then, the 
bank did not contract with the holder of the check to 
pay it at the time it was given, how can it be said that 
it owes any duty to the holder until the check is pre- 
sented and accepted?”’ 

The fundamental errorin this argument, and in- 
deed in the whole argument which sustains the ma- 
jority rule, is the denial of any privity of contract 
between the bank and the holder. In solving an 
legal problem melens petere fontes quam sectari 
rivolos. When a subject of such wide-reaching im- 
portance is discussed superficially and locally instead 
of in its relation to the fundamental principles of law, 
we are bound to have the same confusion of opinion 
as we have on the great subject now before us. The 
first thing to observe is that this whole transaction is 
ore of contract, and that the general rules of con- 
struction are applicable and should be invoked. The 
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first rule is that the intention of the parties to the 
contract must prevail. Applying this rule we dis- 
cover the contract between the depositor and the bank 
to be as follows: The depositor agrees to deposit with 
the bank certain funds which the bank is permitted to 
use in consideration of its contract to repay the fund 
in whole or in installments to himself (the depositor) 
or third persons whom he may designate on a prop- 
erly written or printed form known as acheck. This 
is the intention of the parties in a case of a bank de- 
posit, quite different we observe frcm the contract ex- 
isting between a drawer and draweein an ordi- 
nary bill of exchange. In the latter case the drawer 
owes the drawee a sum of money which he impliedly 
agrees to pay to him and to him alone. There can be 
nothing implied in such an agreement to the effect 
that the drawee will pay third persons the sum he 
owes the drawer unless he desire to, and therefore 
there is no assignment of the fund in the drawer’s 
hand to the beuxefit of the holder of a bill of exchange 
until acceptance. In the contract of the bank and de- 
positor, however, the implied promise of the bank is 
to pay the sum so deposited in any number of install- 
ments to third persons, designated by the depositor, 
thus in this particular most radically differentiating a 
check from an ordinary bill of exchange. 

Having discovered the intent of the parties to the 
contract, let us observe the consideration which sup- 
ports it. We discover one element of the considera- 
tion to be the promise on the part of the bank to pay 
out the deposits in installments to third persons on 
the written order of the depositor. Is this a proper, 
to-wit, a valuable consideration? In Hughes on Con- 
tracts, sec. 67, the author defines a valuable consider- 
ation as a benefit to the promising party, or to a third 
person at his request, or an injury, loss, charge or in- 
convenience, or the actual risk thereof to the party 
promised. Citing Hendrick v. Lindsay, 93 U. S. 143. 
Finding, therefore, that that element of the deposit- 
effsicontract with the bank which provides for the 
payrhené nf tthe Heposit in whole or in installments to 
thiedipd#idns, ie aovery proper and veluable consid- 
epution ttoitheooéntract between them, we take one 
mire & tey) ag d askewbether under such circumstances 
the third pereonsahus indicated so indefinitely in the 
contract, can be said to be in privity of contract with 

parties to said contract. While there is 
some conflict of authority on this question, the better 
rule followed by the weight of authority is that of 
Hendrick vy. Lindsay, 93 U.S. 143, where it is held that 
the consideration in a contract need not move from 
the promisee, it is sufficient if it move from 4 third 
party, and that the third person for whose benefit the 
contract was made may sue on it. See also, in sup- 
port of this proposition, Howsmon v. Trenton Water 
Co., 119 Mo. 304, 41 Am. St. Rep. 654 (note), 22 L, R. 
A. 146, 

Having reached the point that the bank’s agreement 
is to pay the depositor’s funds out in installments to 
third persons, that such promise constitutes a valua- 
ble consideration for the contract, and showing fur- 
ther that a third person for whose benefit a contract 
is made, may sue on it, we come to the further con- 
sideration: Must the third party, thus benefitted, be 
designated at the time!of the contract or may he be left 
open for subsequent designation? We have no hesi- 
tancy in answering this question in the affirmative. 
But we are not without some authority on this point. 


The case of Hendricks v. Lindsay, already cited, was 
acase where such a rule was necessarily approved. 
In that case Hendricks requested his agent in another 
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city to give an appeal bond to secure a supersedeas 
over a certain judgment obtained against him in the 
jurisdiction of his agent, promising to issue to him (the 
agent) an indemnifying bond to secure any liability 
he might incur on the appeal bond. The rule of 
court requiring two persons on an appeal bond, the 
agent, in order to effectuate the intention of his prin- 
cipal, secures another person to sign the bond, ex- 
plaining to such third person the promise of Hen- 
dricks to indemnify the obligors on the bond. The 
court held that Hendricks impliedly authorized his 
agent to secure another bondsman, and that his (Hen- 
dricks’) promise of indemnity operated in favor of 
the additional bondsman as soon as he was secured, 
and that such additional bondsman was in such 
privity of contract with Hendricks as to be able to en- 
force the latter’s agreement to furnish a bond of in- 
demnity. Reasoning by analogy, the bank’s promise 
to the depositor is to pay to third persons the funds 
so deposited when such third persons are properly 
designated and notice of such designation properly 
brought to their attention, to-wit, by presentation of 
check. In such a case, where the payee or holder of a 
check presents the check for payment, and is thus 
properly designated as one of the third persons to 
whom it is bound in its contract with the depositor, 
can it be said that there exists no privity between the 
holder of the check and the bank, that the latter can 
ignore his demand at its pleasure, and that the third 
party has no redress either at law or equity, for this 
direct injury to his rights under the depositor’s con- 
tract? The idea is preposterous. Touching the duty 
of a bank under its cuntract to accept a check pre- 
sented by a holder, where it has sufficient funds, the 
statement of Justice Story in Mandeville vy. Welch, 5 
Wheat. 277, loc. cit. 286, that ‘‘an obligation to accept 
may be fairly implied from the custom of trade, or the 
course of business between the parties as a part of 
their contract.””? This statement was made as noting 
one exception to the rule that the drawee in an ordi- 
nary bill of exchange is not bound nor brought in 
privity of contract with the holder of a bill of ex- 
change until his acceptance. Is it too much to say 
that in making this statement the learned judge hadin 
mind the very condition under present consideration? 








CORRESPONDENCE. 





INDEPENDENCE OF OPINION EXPRESSED IN THE 
CENTRAL LAW JOURNAL. 


Editor of the Central Law Journal: 

In your issue of October 19th, you treat on first 
page of “Lawyers on Principle’ and “‘Case Lawyers.” 
In said issue you have treated of the subject in con- 
nection with two valuable works which you advertise. 
I would be pleased to see you treat this subject in- 
dependently and without gloves on, since it certainly 
needs it. There istoo great a tendency in Jater years 
to drift to ‘case law.”” Even some of our universities 
have fallen into this evil and grievous system to the 
exclusion of instruction in principles. The ‘‘case- 
made lawyer’ must depend entirely upon finding a 
case in point to support his contention, and even if he 
find one he has no certainty that it will not be over- 
ruled in the very case he is carrying up, and if it 
should be he is at sea, practically without sail or 
rudder. C. R. BARROW. 

Coquille, Oreg. 


[We are very glad to get the above letter, for it 
gives us the opportunity to say that the publishers of 





the books we mentioned in the editorial referred to 
do not advertise in the CENTRAL LAW JOURNAL. We 
believe that it is not the part of a law journal ordi- 
narily to put such things in their editorials, and had 
the publishers of the books mentioned been advertis- 
ing in our columns, we should have refrained from 
editorial comment excepting in aregular review. We 
mentioned the books solely because we thought them 
of great importance just at this time to the profession. 
The mistaken view in the above letter comes from the 
fact that about every one is animated with the idea 
that everything done in these sordid times is moved 
by the “‘how much is there in it for me” idea. While 
it istrue that we hope to make a living out of the 
JOURNAL, we wish to impress our readers with the 
idea that our opinions are not purchased, nor are they 
purchasable. What we have said of the works in 
question hay been said by us in order to do justice to 
real merit, nothing more nor less.—EDITOR. } 








BOOK REVIEWS. 


HARVEY’S HANDBOOK OF CORPORATION LAW. 


A very compact, concise and valuable handbook of 
corporation law bas just come from the pen of Richard 
Selden Harvey, of the New York bar. Mr. Harvey’s 
book fills an unoccupied space in the field of legal 
literature, to-wit, a book of ready reference in corpo- 
ration law. It is also a book written so concisely and 
clearly that even the corporation manager would find 
it useful to have it on bis desk to answer many of the 
little perplexing questions that often arise. The scope 
of the work is accurately designated by the chapter 
headings. Chapter I discusses the Definition and 
Relation to Component Members; Chapter II treats of 
the Situs of the Corporation; Chapter III states the 
law relative to Foreign Corporations and Comity; 
Chapter LV discusses the Rights and Powers of the 
Corporation in General; Chapter V treats of the 
Power to Alienate Corporate Property; Chapter VI 
has to do with Corporate Bonds and Mortgages; 
Chapter VII treats of the Duties, Obligations and 
Liabilities of Corporations; Chapters VIII and IX 
handle ably the important subject of the Corporate 
Charter; Chapter X states the rules of law applicable 
to the Construction of By-Laws; Chapter XI treats of 
Stock and Stock Certificates; Chapter XII discusses 
Changes of Capital Stock; Chapters XIII and XIV 
have to do with Stockholders’, Meetings; Chapter XV 
treats of Directors, Officers and Agents; Chapter 
XVI treats of Stockholders Intersese; Chapter XVII 
dicusses the Fiduciary Relation of the Corporations 
and its Constituent Parts; Chapter XVIII states the 
rule of law relating to the Right of Inspection of 
Books and Papers; Chapter XIX deals with Stock- 
holders’ Rights and Liabilities; Chapter XX discusses 
the subjects of Ratification, Acquiescence, Laches and 
Estoppel; Chapter XXI discusses the Remedies for 
Stockholders’ Wrongs; Chapter XXII treats of 
Amalgamation, Combination, Consolidation, Mer- 
ger and Conspiracy; Chapter XXIII treats of 
Holding Companies; Chapter XXIV has to do with 
Corporations as affected by Constitutional Provisions; 
Chapter XXV discusses the Termination of Corporate 
Existence. 

Printed in one volume of 570 pages, bound in buck- 
ram, and published by The Bleyer Law Publishing 
Co., New York. 
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HUMOR OF THE LAW. 





‘*How long,” asked the judge of a vagrant negro, 
“have you been without any means of support?” 

“Since my wife died in 1903, suh,”? responded the 
darky respectfully. 


In the early forties there was an accident on the 
Fitchburg railroad near Prison Point, and the engine 
and one coach went overboard. Among the injured 
was Timotby Batts, of Charlestown, the commodore’s 
runner on the receiving ship Columbus. 

The officials of the road wanted to settle with him, 
and asked him what he wanted. He asked how far 
he feil and was told it was twenty feet. Then he said 
he thought it was worth $1 a foot.—Boston Herald. 
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1, ABATEMENT AND REVIVAL—Want of Jurisdiction.— 
A plea in abatement is proper to raise the question of 
wunt of the trial court’s jurisdiction because of the 
fraudulent use of its process —Frohlich v. Independent 
Glass Co. Mich., 107 N. W. Rep. 889. 


2. ADVERSE POSSESSION—Claim Under Tax Deed.— 
Adverse possession of real property for over 15 years, 
under color of title based on a tax deed, tolled the right 
of entry of the record owner of the property.—Fitch v. 
Gentry, Ky.,92 8S. W. Rep. 536. 


3 AGRICULTURE—Thresher’s Lien.—A person purchas- 
ing grain during 40 days after its threshing held not an 
innocent purchaser thereof, although the statement of the 
thresher’s lien ucder Rev. Civ. Code 1899, ch. 83, was not 
filed when the purchase was made —Mitchell v. Mon- 
arch Elevator Co.,N. Dak., 107 N. W. Rep. 1085. 


4. APPEAL AND ERROR - Appearance.—A paper signed 
by defendant and filed in a cause contained a waiver of 
service of process and confession of the debt, and au- 





thorized the court to enter judgment thereon. Held to 
constitute a personal appearance,of defendants within 
Code Civ. Proc., § 483.—Thornhill v. Hargraves, Neb., 
107 N. W. Rep. 847. 

5. APPEAL AND ERROR—Appealable Orders .—An order 
of the probate court requiring an administrator to turn 
over to his successor certain money claimed as a gift 
from the intestate held appealable to the district court. 
—Foster v. Murphy, Neb., 107 N. W. Rep. 843. 

6. APPEAL AND ERROR—OCorrection of Findings.— The 
court on appeal will consider a deposition taken in sup- 
port of an application to rectify the appeal, though not 
finished until the day before the opening of the term.— 
McCarthy v. Consolidated Ry. Cu., Conn., 68 Atl. Rep. 
725. 

7. APPEAL AND ERROR—Statement of Facts.—Entry of 
judgment nunc pro tunc held part of the trial within Rev. 
St. 1895, art. 1379, authorizing the making of a statement 
of facts “after the trial” for purpose of appeal.—Palmo 
v. 8. W. Slaydon & Co., Tex., 92 S. W. Rep. 796. 

8. ASSAULT AND BATTERY—Punitive Damages.—In an 
action for assault, when punitive damages are claimed, 
the provocation and acts of the parties which give char- 
acter to the transaction may be shown.—Lenfest v. 
Robbins, Me , 63 Atl. Rep. 729. 

9. ASSIGNMENT FOR BENEFIT OF CREDITORS—Account 
ing by Assiguee.—The right of creditors or of the assig- 
nor under an assignment for the benefit of creditors, 
and an accounting by the assignor, does not depend 
upon maladministration, but the creditors and assignor 
are entitled to an accounting at reasonable periods.— 
Andrews v. Tuttle-Smith Co., Mass., 78 N. E. Rep. 99. 

10. ATTORNEY AND CLIENT—Authority to Employ As- 
sistant Counsel.— Unless a client authorizes bis attorney 
toemplouy assistant counsel, he 1s not liable for the fees 
of such assistant counsel.—Chicago & 8. Traction Co. v. 
Flaherty, Ill., 78 N. E. Rep. 29. 

11. ATTORNEY AND CLIENT—Disbarment Proceedings. 
—Where proceedings for disbarment are begun against 
an attorney on a charge of crime which is not admitted 
by accused, the supreme court will not ordinarily in- 
vestigate the facts while the matter is pending on indict- 
ment in the district court.—Jn re Newby, Neb., 107 N. W. 
Rep. 850. 

12. ATTORNEY AND CLIENT—Refusal of Admission to 
Bar.—The declaration of rights in the constitution of 
1818 did not abridge the then existing powers of the 
courts to admit attorneys to practice only on the recom- 
mendation of the county bar.—In re O’Brien’s Petition, 
Conn., 63 Atl. Rep. 777. 

13. BAILMENT—Torts of Bailor.—Driver of cab under a 
contract of bailment with the owner of the cab held not 
a scrvant of the owner, so as to render him liable for in- 
juries sustained through his negligence.—McColligan v. 
Pennsylvania R. Co., Pa ,63 Atl. Rep. 792. 

14. BANKRUPTCY— Dismissal of Petition.—The district 
court has discretionary power to dismiss a petition in 
involuntary bankruptcy for want of prosecution, and its 
action is reviewable only where it appears that there has 
been an abuse of discretion.—Jn re Levi & Klauber, U. 8. 
Cc. C. uf App., Second Circuit, 143 Fed. Rep. 962. 


15. BANKRUPTCY—Mercantile Agency.—An incorpor- 
ated mercantile agency whose business is to rate and 
report the credit of persons in business, to publish the 
same in a book, and furnish such book and special re- 
ports to customers, is not engaged chiefly in mercantile 
pursuits, nor in publishing, and is not subject to be ad- 
judged an involuntary bankrupt.—Zogalla v. Interna- 
tional Mercantile Agency, U. 8. C. C. of App., Third Cir- 
cuit, 142 Fed. Rep. 927. 


16. BANKRUPTCY—Power of Court.—A court of bank- 
ruptcy has authority, under its general equity powers, 
to order the petitioning creditors to pay the expenses of 
a receivership,where the receiver was appointed on their 
application, on the filing of their petition, which was 
subsequently dismissed as unfounded.—IJn re Lacov, 
U.S. C.C. of App , Second Circuit, 142 Fed. Rep. 960. 
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17. BANKS AND BANKING—Discount of Notes.—A bank 
held not hable for theamount of a note on the ground 
that it actea fraudulently in procuring another bank to 
discount it.—American Nat. Bank v. Warren Deposit 
Bank, Ky., 92 8S. W. Rep. 585 

18. BANKS AND BANKING—Power to Regulate.—Though 
the right to conduct a banking business belongs at com- 
mon law to the citizen, to be exercised at pleasure, the 
state muy regulate and restrain the right. —State v. 
Richcreek, Ind., 77 N. E. Rep. 1085. 

19. BANKS AND BANKING—Stockholder’s Liability.—A 
colorable transfer of stock ina national bank cannot re- 
lieve registered owner from his liability under Rev. St. 
U. 8., §5151 [U. 8. Comp. St. 1901, p. 3465], for debts of 
bank .—McDonald v. Dewey, U. 8. 8S. C., 26 Sup. Ct. Rep. 
781. 

20. BENEFIT SOCIETIES — Assessments. — Where the 
coustitution and laws of a fraternal benefit association 
provided that the members should pay one assessment 
per month, payment cannot be resisted on the ground 
that it was not lawfully made.—Sovereign,Camp Wood- 
men ofthe World v. Ogden, Neb., 107 N. W. Rep. 860. 

21. BENEFIT SOCIETIES—Change in Rate of Assess- 
ments.—By-laws of a mutual benefit insurance society, 
changing its plan and establishing a raised graduated 
schedule of benefit assessment rates, held not a violation 
of the contract rights of existing members.—Reynolds v. 
Supreme Council Royal Arcanum, Mass.,78 N. E. Rep. 
129. 

22. BENEFIT SOCIETIES—Retention of Premium.—The 
fact that insured did not promptly return or retain a pre- 
mium held not to reinstate a forfeited contract.—Moore 
v. Supreme Assembly of Soc. of Good Fellows, Tex., 92 
8. W. Rep. 1077. 

23. BILLS AND NOTES—Bona Fide Holders.—A bona fide 
holder before maturity is allowed to receive the genuine 
contract discharged from any equities attaching to the 
contract itself, as between the original parties, but he 
cannot get a contract where none was made.—Max Si- 
mons Co. v. McDowell, Ga., 53 8. E. Rep. 1031. 

24. BILLS AND NOTES—Duress.—A note and deed se- 
curing it held void, because executed by reason of 
threats to prosecute the maker’s brother for embezzle- 
ment.—Henry v. State Bank of Laurens, Iowa, 107 N. W. 
Rep. 1034. 

25. BILLS AND NOTES—Purchase before Maturity.—Bank 
purchasing note before maturity for value held not 
chargeable with notice that it bas been puid and re- 
newed.—Spencer Nat. Bank v. Inman Mills, 8. Car., 53 S. 
E. Rep. 951. 

26. BONDs—Negotiability.—Bonds payable to bearer are 
not negotiable, but only assignable by delivery without 
indorsement.—Mutual Life Ins. Co. of Kentucky v. Chos- 
en Friends Lodge, No. 2,1. 0. O. F., Ky., 98 8S. W. Rep. 
1044. 

27. BOUNDARIES—United States Survey.—Field notes 
of United States surveys of public lands will control, 
though monuments established by the government sur- 
veyor cannot be found.—Bradshaw vy. Kdelen, Mo., 92 S. 
W. Rep. 691. 


28. BRIDGES—Establishment as Part of Highway.— 
Where a city laid out a street so that it crossed a mill 
pond, in erecting a crossing over the pond it was not 
limited to any particular form of structure, but merely 
under obligation to leave a sufficient opening for the flow 
of water at all ordinary stages.— Andrews v. Wekenman, 
Mich.,107 N. W. Rep. 870. 


29. BURGLARY—Allegation of Ownership of Building.— 
An information for burglary which fails to allege the 
ownership of the building burglarized is fatally defec- 
tive.—State v. James, Mo., 92S. W. Rep. 679. 


30. CARRIERS—Assault on Passenger.—Where an inva- 
lid when about to get on one of defendant’s cars was 
seized by an employee and pushed into the street gutter 
and injured, he was not restricted to nominal dauwages. 
—Ford v. Minneapolis St. Ry. Co., Minn., 107 N. W. Rep. 
817. 





31. CARRIERS—Care Required.—A cause of unavoid- 
able delay in shipment is no excuse for failure to exer- 
cise that degree of care required of a common carrier in 
the transportation of stock.—Chicago, B. &Q. Ry. Co. v. 
Slattery, Neb., 107 N. W. Rep. 1045. - 

32. CARRIERS — Champerty and Maintenance.—Where 
attorney for defendants purchased their interest, the 
striking out of defense interposed by the attorney for 
his own benefit, and rendition of judgment against de- 
fendants by default, held proper.—Emerson v. McDon- 
nell, Wis., 107 N. W. Rep. 1037. 

33. CARRIERS — Contract of Carriage.— The words 
“place of destination,” as used in a stipuiation in a ship- 
ping contract, requiring the giving of notice of injuries 
to stock before its removal from the place of destination, 
refer to the town, village, or city to which the shipment 
is made.—Hatch v. Minneapolis, St. P. & 8. S. M. Ry. Co., 
N. Dak., 107 N. W. Rep. 1087. 

34. CARRIERS—Damages for Neuralgia Contracted in 
Unheated Station.—A passenger suing for injuries re- 
ceived by exposureto the cold held entitled to recover 
for neuralgia contracted, though the carrier did not 
know that he was subject thereto. — International & G. 
N. R.Co. v. Addison, Tex., 935. W. Rep. 1081. 

35. CARRIERS—Failure to Stop and Take on Passenger. 
—A carrier failing to stop its train to permit a person 
to board it held liable for injuries received by him while 
proceeding to his destination.—International & G. N. R. 
Co. v. Addison, Tex., 93 8S. W. Rep. 1081. 

36. CARRIERS—Lien of Connecting Carriers —A final 
carrier is justified in paying transportation charges of a 
previous carrier, or in holding the property according 
to lawful directions given forthe enforcement ofa lien 
for such charges, unless he has notice that the charges 
are unlawful.—Perry Coal & Coke Co. v. Chicago, P. & 
St. L. Ry. Co., Mo., 92S. W. Rep. 714. 

37. CARRIERS—Presumption of Negligence.—The hap- 
pening of an injurious accident is,in passenger cases, 
prima facie evidence of negligence on the part of the car- 
rier, and where the passenger is not chargeable with con- 
tributory negligence, the burden rests upon the carrier 
to show that its whole duty was performed.—North Jer- 
sey St. Ry. Co. v. Pardy, U. S.C. C. of App., Third Cir- 
cuit, 142 Fed. Rep. 955. 

88. CHATTEL MORTGAGES — Application of Statute.— 
The delivery of mortgaged chattels by the mortgagor to 
the mortgagee held not a “taking” by the latter under 
the mortgage, soas to require the filing of an affidavit 
under Laws 1903, p. 172, ch. 122. — Hammel v. Cairnes, 
Wis., 107 N. W. Rep. 1099. 

39. CHATTEL MORTGAGES—Rights of Creditors.—Chat- 
tel mortgage held not fraudulent as to creditors ofthe 
mortgagor, where it does not give him authority to sell 
the goods mortgaged without accounting therefor.— 
Fleisher v. Hinde, Mo., 93S. W. Rep. 1126. 

40. COMMERCE—Interstate Shipment. — Where prop- 
erty is received for transportation from one state to an- 
other, the shipment is an interstate one, and is not gov- 
erned by state statutes.—Berry Coal & Coke Co. v. Chi- 
cago, P. & St. L. Ry. Co., Mo., 92S. W. Rep. 714. 

41. COMMERCE—State Regulation .—Order of state cor- 
poration commission, compelling railway company en- 
gaged in interstate commerce to deliver cars contain- 
ing interstate shipments at a private siding, held an un- 
luwful mterference with interstate comimerce.—McNeill 
vy. Southern Ry. Co., U.S. 8. U., 26 Sup. Ut. Rep. 722. 


42. CONSTITUTIONAL LAW—Exemptions. — An exemp- 
tion from execution is not a contract which the state is 
prohibited from impairing by subsequent legislation.— 
Myers v. Moran, 99 N. Y. Supp. 269. 


43. CONSTITUTIONAL Law—Power to Regulate Banks.— 
Subject to the proper exercise of the police power an 
employer and employee may make and enforce such 
contracts relating to labor as they may agree on.—Peo- 
ple v. Marcus, N. Y., 77 N. E. Rep. 1073. 


44. C -NSrITUTIONAL LAw — Refusal of Admission to 
Bar.—The refusal ofa county bar to recommend an ap- 
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plicant for admission to the state bar examining com- 
mittee, as authorized by therules of court adopted pur- 
suant to Act 1855 (Gen. St. 1902, § 458), held not to de- 
prive the applicant of either liberty or property.—Jn re 
O’Brien’s Petition, Conn., 63 Atl. Rep. 777. 

45. CONSTITUTIONAL LAW —Statutes as to Garnishment. 
—Laws 1905, p. 285, subjecting the salary of officers of 
designated municipal corporations to garnishment, held 
invalid as class legislation.—Badenoch v. City of Chi- 
cago, Ill., 78 N. E. Rep. 31. 

46. CONTRACTS—Indivisible Contract.--Where an ele- 
vator and its site and certain stock were given in ex- 
change for other stock, and the contract as to the ele- 
vator was void under the statute of frauds, the contract 
being an indivisible one, it was void as a whole.—Todd 
v. Bettingen, Minn., 107 N. W. Rep. 1049. 

47. CONTRACTS—Mental Capacity.—If mind of party is 
so weak or unsound that he is incapable of understand- 
ing the act to be performed, the contract is invalid, 
whether such state of mind i3 the result of sickness, ac- 
cident, or voluntary intoxication.—Hauber v. Leibold, 
Neb., 107 N. W. Rep. 1042. 

48. COPYRIGHTS — Interim Copyright Act.— Interim 
Copyright Act Jan. 7, 1904, ch. 2, 33 Stat. 4, which extend 
ed copyright protection for two years to exhibitors at 
the Louisiana Purchase Exposition, of foreign books, 
etc., which had not been copyrighted in the United 
States, on complying with its provisions, cannot be con- 
strued to apply to books of foreign authors which had 
previously been republished and sold in the United 
States without copyright. — Encyclopaedia Brittannica 
Co. v. American Newspaper Assn., U. 8. C0. C. of App., 
Second Circuit, 142 Fed. Rep. 966, 


49. CORPORATIONS—Compensation of Officers.—In or- 
der for an officer to recover of a corporation for his ser- 
vices, it must appear that in its articles of incorpora- 
tion or by-laws provision was made for such compen- 
sation.—Home Mixture Guano Co. v. Tillman, Ga., 53 S. 
E. Rep. 1019. 


50. CORPORATIONS — Liability on Contracts Entered 
Into Before Incorporation.—Corporation held not liable 
for articles ordered three months before its incorpora- 
tion, in absence of elements constituting foundation for 
new contract. — Koppel v. Massachasetts Brick Co., 
Mass., 78 N. E. Rep. 128. 


51. CORPORATIONS—Name of Corporation Defendant.— 
Prefixing of the word “the” to the name of a corporation 
made a party defendant does not change the name of the 
corporation, and is immaterial.—Western Bank & Trust 
Co. v. Ogden, Tex , 93 S. W. Rep. 1192. 


52. COVENANTS—Improvements.—A covenant with a 
lessee and his assigns binding the lessor to pay for im- 
provements made on the premises during the term runs 
with the land.—Hollywood v. First Parish in Brockton, 
Mass., 78 N. E. Rep. 124. 


53. CRIMINAL EVIDENCE—Conviction on Circumstan- 
tial Evidence.—There should not be a conviction upon 
circumstantial evidence, unless it be sufficient to ex- 
clude any reasonable inference or conclusion other than 
that the accused is guilty. — State v. Tilghman, Del., 68 
Atl. Rep. 772. 


54. CRIMINAL EVIDENCE — Homicide.—The admission 
of evidence that accused had received a wound in the 
head while in a fight sometime before the killing was 
not prejudicial where the court instructed the jury that 
it must not be considered.—State v. Mitchell, lowa, 107 
N. W. Rep. 804. 


55. CRIMINAL LAW—Disqualification of Juror.—Where 
thediscovery of relationship of ajuror to the prosecu- 
tor was made a ground for new trial, and the affidavit 
does not show the actual existence of the relationship or 
the source of his information, there was no error in de- 
nying a new trial.—Watkins v. State, Ga., 53 S. E. Rep. 
1024. 


56. CRIMINAL TRIAL—Confessions.—Where a confes- 
sion was taken down by a stenographer and transcribed 





in longhand, and he testified that it contained an accur- 
ate transcription of the confession orally made, the 
paper was admissible.—Lowe v. State, Ga., 53 8. E. Rep. 
1038. 

57. CRIMINAL TRIAL—Declarations of Codefendants.— 
Where a husband and wife were jointly indicted, state- 
ments made by the wife not in the presence of her hus- 
band were inadmissible as against him.—State v. Rich- 
ardson, Mo., 928. W. Rep. 649. 

58. CRIMINAL TRIAL—Failure to Call Attention to De- 
fects in Information. — Though detendant, appealing 
from aconviction for a felony, fails to call the court’s 
attention to a defect in the information, it is the duty of 
the court to review the record and adjudge the infor- 
mation defective, if it is so.—State v. James, Mo., 92 8. 
W. Rep. 679. 

59. CRIMINAL TRIAL — Identification of Accomplice.— 
On a prosecution for assault with intent to murder held 
competent to permit the state to have the prosecuting 
witness identify the defendant as his assailant, and for 
that purpose to have the prisuner stand.—State v. Ruck, 
Mo., 928. W. Rep. 706. 

60. CRIMINAL TRIAL—Illegal Sale of Intoxicating Li- 
quors.—In a prosecution for violating the local option 
law, admission of evidence of a conversation between 
the purchaser of the :iquor and another not in defend- 
ant’s presence held not prejudicial.—Smart v. State, Tex., 
92S. W. Rep. 810. 

61. CRIMINAL TRIAL—Instructions as to Reasonable 
Doubt.—The court having fully explained the necessity 
of proving the accused guilty beyond a reusonable 
doubt, it was no ground for new trial that he also stated 
that the state is bound only to establish guilt to a reason- 
able and moral certainty. — Cole v. State, Ga., 583 8. E. 
Rep. 958. 

62. CRIMINAL TRIAL—Pleading.—A rule of court that 
the court may enlarge the time to declare or plead on 
cause shown, but not fo file an affidavit of defense, does 
not authorize the court to enter judgment for plaintiff 
after an affidavit of defense is filed.—Bordentown Bank- 
ing Co. v. Restein, Pa., 99 N. Y. Supp. 451. 

63. CRIMINAL TRIAL—Sentence.—In imposing a sen- 
tence for selling liquor under a license, it was proper for 
the court to state the reasons that impelled it to impose 
the sentence passed.—State v. Farrington, N. Uar., 538. 
E. Rep. 954. 

64. CRIMINAL TRIAL—Verdict.—A verdict finding de- 
fendant guilty of murder in the second degree, and as- 
sessing his punishment at “teen years (10), held suffi- 
cient to authorize the court to sentence defendant to 10 
years’ imprisonment, under Rev. St. 1899, § 2649.—State 
v. King, Mo., 92S. W. Rep. 670. 

65. CUSTOMS AND USAGES—Landlord and Tenant.—A 
custom that in the letting of single houses to a tenant at 
will the landlord retains control of the outside, yard, 
roof, etc., held invalid.—Shute v. Bills, Mass.,78N. E. 
Rep. 96. 

66. DAMAGES—Mental Suffering. — Mental suffering 
which is a direct consequence of physical injury may be 
considered in assessing damages. — McDermott v. Se- 
vere, U.S. S.C , 26 Sup. Ct. Rep. 709. 

67. DEEDS—Construction.—Where grantees held under 
deed to them and the survivor of them, one cannot by 
conveyance shut off the right of survivorship of the 
other.—Finch v. Haynes, Mich., 107 N. W. Rep. 910. 


68. DEED*&—Property Conveyed.—A conveyance of 50 
acres off the south portion of a tract of land held not ex- 
clusive of a tract previously conveyed to a railroad for 
a right of way, but will include such right of way.—Kor- 
poral v. Robinson, Ind., 78 N. E. Rep. 84. 


69. DivORCE—Discretion of Court.—The appellate court 
will not interfere with the trial court’s exercise of its 
discretion in a divorce suit in favor of the preservation 
of the family relation.—Darman v. Darman, Ind., 78 N. 
E. Rep. 89. 

70. DRUNKARDS—Commitment to Asylum.—Under Cob- 
bey’s Sup. 1905, §§ 9650c, 9650e, providing for the commit- 
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ment of inebriates to the state hospital for the insane 
held, that a commitment without such information and 
finding is void.—Ex parte Simmons, Neb., 107 N. W. Rep. 
863. 


7l. EASEMENTS—Acquisition.—Where open and con- 
tinuous use of easement is shown, owner of servient 
tenement may not show that there was no grant, but 
may show that there was not such a holding as would 
ripen into legal title —Null v. Williamson, Ind., 78 N. E. 
Rep. 76. 

72. EMINENT DOMAIN—Condemnation for Telephone 
Line.—A petition to condemn a right of way fora tele- 
phone line, failing to disclose the size, number, and lo- 
cation of the poles to be erected, and the manner in 
which the wires were to be strung thereon, held fatally 
defective.—Suffolk County Telephone Co. v. Gammon, 
99 N. Y. Supp. 295. 

73. EMINENT DOMAIN—Private Corporation.—A water 
company churtered under Act April 29, 1874 (P. L. 74), § 2, 
cl. 18, is presumably a corporation for private uses,which 
cannot const tutionally be invested with the right of 
eminent domain.—Peifly v. Mountain Water Supply Co., 
Pa., 68 Atl. Rep. 751. 

74. EMINENT DOMAIN—Right to Compensation for use 
of Tracks.—W here a street railway company is granted 
permission to lay its tracks in a street, allowing a later 
corporation to lay a part of its tracks on the tracks of 
the first company is an unconstitutional conveying of the 
property of the first company.—Commonwealth v. Bond, 
Pa., 63 Atl. Rep. 741. 

75. EstOopreL—Deeds. — A deed describing the land 
conveyed as including a portion of a roadway held not to 
estop the grantor from denying that the deed conveyed 
any part of the road.—Graham vy. Olson, Mo., 92S. W. 
Rep. 728. 

76. ESTOPPEL—Disclaimer of Interest in Land.—Where 
the husband of an heir of certain land disclaimed any in- 
terest therein in a proceeding tasell it for distribution, 
he was estopped thereafter to claim any interest as 
against the purchaser.—Stine v. Goodman, Ky., 92 S. W. 
Rep. 612. 

77. EVIDENCE—Objects Calculated to Frighten Horses. 
—In an action for injuries to plaintiff, owing to her horse 
having been frightened by a steam shovel, it was proper 
to admit horsemen totestify that the shovel was calcu- 
lated to frighten horses of ordinary gentleness.—Hein- 
miller v. Winston Bros., lowa, 107 N. W. Rep. 1102. 

78. EViDEXSCE—Uncommunicated Motives.—In an ac- 
tion for a constable’s failure and refusal to seize certain 
personal property, it was not permissible to inguire of 
the witness whether he would have told the constable he 
had the property, if the constable had inquired.—Reeder 
v. Huffman, Ala., 41 So. Rep. 177. 

79. EXCEPTIONS, BILL OF—Signature of Judge.—Where 
a bill of exceptionsis signed by judge not in the blank 
for his signature, but beneath the indorsement, “The 
above and foregoing bill of exceptions O. K.,” intended 
for signature by the attorneys, this is sufficient authen- 
tication of the bill.—Fleisher vy Hinde, Mo., 93 8S. W. Rep. 
1126. 


80. EXECUTION—Title of Purchaser.—A bona fide pur- 
chaser under an unrecorded deed is protected against 
the claim of an execution creditor of the vendor subse- 
quently purchasing the premises at the execution sale 
with notice of the purchaser’s rights.— Moore v. Faris, 
Ky., 92S. W. Rep. 592. 

81. EXECUTORS AND ADMINISTRATORS—Allowance of 
Claims. — The allowance of claims by commissioners 
against the estate of a deceased person held conclusive 
both against the estate and all persons having an oppor- 
tunity to be heard. —Chapoton v. Prentis, Mich., 107 N. 
W. Rep. 579. 

82. EXECUTORS AND ADMINISTRATORS — Antennuptial 
Agreements.—Where there a:e no children having au 
interest in a widow’s award, a fair antenuptial contract 
by which she relinquished the award may be enforced 
against her.—Pavlicek v. Roessler, Ill., 78 N. E. Rep. 11. 





53. EXECUTORS AND ADMINISTRATORS—Settling Estate 
Pending an Action 4 gainst.—A personal representative 
administering a solvent estate held not entitled to defeat 
a suit against him by subsequently settling the estate 
and obtaining a discharge.—Odom v. Moore, Ala., 41 So. 
Rep. 162. 

84. EXECUTORS AND ADMINISTRATORS—Statutory Pro- 
visions Governing.—Persons sued by one acting as ad- 
ministrator de bonis non under authority of county court 
held entitled to sue to revoke administration on ground 
that letters were granted after time limited by statute.— 
Gallatin Turnpike Co. v. Puryear, Tenn.,92 8S. W. Rep. 
763. 

85. FIRE INSURANCE—Increase of Hazard.—Violation 
of aclause ofa policy that it shall become void if the 
hazard be increased by any means within the control or 
knowledge of insured held not waived.—Ruffner Bros. 
v. Dutchess Ins. Co., W. Va., 53S. E. Rep. 943. 

86. FrauD—Matters of Opinion.—Representation that a 
body of ore through which a drill hole has been made is 
pay ore held a mere expression of opinion, for which ac- 
tion for fraud and deceit will not lie.—Brown v. South 
Joplin Lead & Zinc Min. Co., Mo.,92 S. W. Rep. 699. 

87. FRAUDS, STATUTE OF—Composition with Creditors. 
—A creditor’s agreement in consideration of a transfer 
of his debtur’s assets to pay the debtor’s other creditors 
their pro rata share out of such assets held an original 
promise not within the statute of frauds.— Williams Shoe 
Co. v. U. Gotzian & Co., lowa, 107 N. W. Rep. 807. 

88. FRAUDS, STATUTE OF—Interestin Land.—An agree- 
ment with arailroad company, giving a right to occupy 
described land on its right of way from a certain date, 
constituted an interest in land and a lease for a period of 
more than one year, the transfer of which was void un- 
der the statute of frauds in writing.—Todd vy. Bettingen, 
Minn., 107 N. W. Rep. 1049. 

89. FRAUDS, STATUTE OF—Partnership Agreement.— 
The statute of frauds does not affect a parol partnership 
where the contract of partnership could be performed 
within a year, or where it runs for an indefinite time.— 
Stitt v. Rat Portage Lumber Co., Minn., 107 N. W. Rep. 
824. 

90. GAMING—Keeping Gambling House.—It is no de- 
fense to an indictment for keeping a gambling house 
that the officers who seized the gambling apparatus and 
made, the arrests gained admission without authori- 
ty of the law.— State v. Hoyle, Minn.,107N.W. Rep. 
1130. 

91. GIFTS—Delivery.—Evidence held to show that de- 
positor of mouey in a savings bank to her own order and 
that of a nonresident sister did not intend a gift to her 
sister to take effect until after her death.—Bath Sav. In- 
Stitution v. Fogg, Me., 63 Atl. Rep. 731. 

92. GiFTS—Deposits in Bank.—Where one deposited 
money in a savings bank, payable either to her own or- 
der or that of her nonresident sister, with intent to trans- 
fer the fund at her decease, there was no perfected gift 
in the lifetime of the depositor.—Bath Sav. Institution v. 
Fogg, Me., 68 Atl. Rep. 731. 

93. GUARDIAN AND WARD—Liability for Interest.—A 
guardian is not liabie for interest during the first year 
after his appointment, unless there is interest earned.— 
Griffin v. Collins, Ga ,53 8. E. Rep. 1004. 

94. HEALTH—Pest Hospital.—_Members of a board of 
health liable for using one’s property in connection with 
a pest hospital, without his consent and without proceed- 
ings under Rev. Laws, ch. 75, § 46, to take it.—Barry v. 
Smith, Mass., 77 N. KE. Rep. 1099. 


95. HIGHWAYS — Automobiles.—Proof that defendant, 
who had registered the automobile in question in his own 
name, was in the tonneau while it was being run by an- 
other at an illegal rate of speed, held to establish prima 
facie case against defendant for illegally operating the 
machine.—Commonwealth vy. Sherman, Mass., 78 N. E. 
Rep. 98. 


96. HIiGHWAYS—Failure of County to Work Road.—On 
issue as to whether a road was a public highway, the fact 
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that it had never been worked by the county was an im 
material circumstance where it appeared tnat the public 
had used the road for over 10 years.—Dow Vv. Kansas City 
Southern Ry. Co., slo., 92S. W. Rep. 744. 

97. HiGHWAYS—Regulation «s to Speed of Automobile. 
—A stipulation thatthe by-laws of a town regulating the 
speed of automobiles, alleged to have been violated,were 
“duly established,” admits that they were adopted, ad- 
vertised, and posted as provided by St. 1905, p. 289, ch. 
366, § 1, and that the place was within the thickly settled 
part of the town in question.—Commonwealth vy. Sher- 
man, Mass., 78 N. E. Rep. 98. 

98. HOMESTEAD -Scales Permanently Located.—Scales 
located permanently on a homestead exemption are ex- 
empt asa partof the realty.—Shaffer Bros. v. Chernyk, 
lowa, 107 N. W. Rep. 801. 

99. HOMICIDE — Deadly Weapons.— All homicides 
with deadly weapon are presumed to be malicious until 
the contrary appears from the evidence, and the burden 
of proof to the contrary is on the accused. — State v. 
Tilghman, Dela., 63 Atl. Rep. 772. 

100. HOMICIDE—Evidence.—Evidence of what the father 
of decedent had told a third person of his trouble with 
accused held incompetent.—State v. Mitchell, Iowa, 107 
N. W. Rep. 804. 

101. HOMICIDE—Uncommunicated Threats. — Uncom- 
municated threats are admissible toshow who began the 
affray to corroborate evidence of communicated threats, 
and to show the attitude of deceased .— Warrick v. State, 
Ga., 588. EK. Rep. 1027. 

102. HUSBAND AND WIFE—Accounting as to Wife’s Sep- 
arate Estate.—Limitations do not run against the right 
of a wife to call for an accounting against her husband, 
who has possession of her estate, until there has been an 
account rendered, a refusal on demand to settle, and 
notice of an adverse Claim.—Barber v. Barber, Ga., 53 S. 
K. Rep. 1017. 

104, INDIANS—Conversion of Tribal Funds.—The dis- 
trict court has jurisdiction in an action by the custodians 
of a tribal fund in an action for its conversion outside 
of the reservation.—Ain-Dus Oke Shig v. Beaulieu, 
Minn., 107 N. W. Rep. 820. 

104. INDICTMENT AND INFOXMATION—Assault with In- 
tent to Kill.—An indictment for assault with intent to 
kill, charging the accused with “willfully shooting at 
M,” instead of an express averment that he had “made 
an assault on M,” is sufficient on motion to quash.—State 
v. Rester, La., 41 So. Rep. 231. 

105. INFANTS—Damages for Personal Injuries.—An in- 
fant cannot recover dumages for loss of services during 
minority arising from personal injury.—Comer v. Ritter 
Lumber Co., W. Va., 53S. E. Rep. 906. 


106. INJUNCTION—To Restrain Throwing of Stones by 
Blasting.—An injunction will lie to restrain the contin- 
uous throwing of rocks, by blasting, upon complainant’s 
residence, and grounds, though thereis no showing of 
negligence, and though no personal injuries have en- 
sued.—Central Iron & Coal Co. v. Vanderheurk, Ala., 41 
So. Rep. 145. 


107. JUDGMENT — Amendment after Term. — Circuit 
judge held to have no authority after closing court in 
one circuit and holding it in another to alter decree filed 
in the first court in a matter of substance. — Williams v. 
Ulmer. S. Car., 53 S. E. Rep. 999. 


105. JUDGMENT—Certiorari. — Where process was by 
mistake served on defendant’s daughter instead of on 
defendant, and judgment entered against defendant, held, 
that she could not obtain relief by certiorari.—Wilcke v. 
Duross, Mich., 107 N. W. Rep. 967. 


109. JUDGMENT—Equitable Relief.—Where judgment 
is obtained against an administrator by collusion with 
him or want of diligenee, chancery will relieve the heirs, 
unless it was for a valid and subsisting claim.—Patteson 
v. Carter, Ala., 41 So. Rep. 183. 


110. JUDGMENT—False Return by Judgment Creditor. 
—Equity will interfere to restrain the collection of a 





judgment entered in an action at law, wherein the 
plaintiff procured or was responsible for false return of 
a process, provided that the defendant in sach action 
had a good and sufficient defense thereto.— Kmerson v. 
Gray, Dela., 63 Atl. Rep. 768. 

111. JUDGMENT—Former Recovery. — Recovery by the 
grantor ofa right of way of damages for breach of cove- 
nant to put in crossings. held not to bar recovery for sub- 
sequent refusal of the grantee to allowthe grantor to 
put in crossings, right to which was impliedly reserved 
by the deed.— Wilson v. Illinois Cent. R.Co., Ky.,92 S. W. 
Rep 602. 

112 JoDGMENT—Matters Concluded.—A judgment for 
defendant in a replevin held not a bar to a subsequent 
action by the plaintiff against one of the same defend- 
ants for conversion of the property.—Benjamin Schwarz 
& Sons v. Kennedy, U. 8. 0. C., D. Oreg., 142 Fed. Rep. 
102. 

113, JUDGMENT—Property Subject.—The right of the 
mortgagor ofa leasehold interest to redeem from fore- 
closure sale thereof is not subject to levy and sale under 
execution, and hence a judgment rendered against the 
mortgagor after the foreclosure sale is nota lien upon 
such right to redeem.—Commerce Vault Co. v. Barrett, 
Ill.,78N E. Rep. 47. 

114. JUDICIAL SALES — Rights of Purchaser.—In an 
action to foreclose a vendor’s lien, certain persons hav- 
ing an interest held not entitled to a writ of possession 
as against the vendee of the purchasers at a sale under 
an order of sale.—Harding v. Wooldridge, Ky., 93S. W. 
Rep. 1056. 

115. LANDLORD AND TENANT—ASsignment of Lease.— 
Une acquiring the whole estate of a lessee in a portion of 
the premises covered by the lease is an assignee, and not 
asub-tenant —Hollywood v. First Parish in Brockton, 
Mass., 78 N. E. Rep. 124. 

116. LIMITATION OF ACTIONS—Contract to Devise Land. 
— Where deceased died without performing her contract 
to devise land to plaintiff in consideration of plaintiff’s 
services, limitations did not begin to run against plaint- 
iff’s right to recover the reasonable value of his services 
until deceased’s death.—Goodloe v. Goodloe, Tenn., 92 
8. W. Rep. 767. 

117. LANDLORD AND TENANT — Injuries to Third Per- 
sons.—A third person living with a tenant cannot re- 
cover against the landlord for injuries from an alleged 
hidden defect, without proof that the landlord knew or 
sould have known of the existing danger. — Shute v. 
Bills, Mass., 78 N. E. Rep. 6. 

118. LIBEL AND SLANDER— Words in Foreign Language 
—Where alleged libelous words were written in a for- 
eign language, the declaration should set out the words" 
in that language, together with a translation thereof.— 
Romano vy. De Vito, Mass.,78 N. E. Rep. 105. 


119. LIFE INSURANCE—Premature Action on Policy.— 
Where, by the terms of a life policy, the insurer is to have 
a certain time after proofs are filed to make payment, a 
cause of action does not accrue upon the policy until 
after the expiration of the time agreed ou. —Kiisel v. 
Mutual Reserve Life Ins. Co., lowa, 107 N. W. Rep. 1027. 


120. MALICIOUS PROSECUTION—Elements of Action.— 
To sustain an action for malicious prosecution, plaintiff 
must show that the original suit was terminated in his 
favor and was instituted by defendant withou: probable 
cause and with malice.—Shattuck v. Simonds, Mass., 78 
N. E. Rep. 122. 


121. MANDAMUS — Compensation of City Attorney for 
Extra Services.— Where a city council passed an order 
for payment to the city attorney for services rendered, 
the duty of the mayor to sign the order requiring the city 
treasurer to pay for such services could be enforced by 
mandamus.—State v. Vasaly, Minn., 107 N. W. Rep. 818. 


122. MASTER AND SERVANT—Contributory Negligence. 
—A brakeman held not guilty of contributory negligence 
in jumping from the engine to avoid danger from a 
burning trestle.—Root v. Kansas City Southern Ry. Co., 
Mo., 92S. W. Rep. 621. 
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123. MASTER AND SERVANT — Defective Appliances.— 
Where an agreement to repair a defective machine is 
specific as to the time of the performance, if the prom- 
ise is not performed within the time specified and the 
servant continues in the employment, the servant reas- 
sumes the risk of subsequent injuries. — Andrecsik v. 
New Jersey Tube Oo., N. J., 63 Atl. Rep. 719. 

124, MASTER AND SERVANT—Duty to Warn Servant of 
Danger.—Employer held not bound to warn employee 
of danger of falling into uncovered hatchway in vessel. 
—Bamfordv. G. H. Hammond Co., Mass., 78 N. E. Rep. 
115. 

125. MASTER AND SERVANT—Hiring by the Month.— 
Where a contract providing for a fixed monthly salary 
indefinite as to its duration, held a hiring for the term of 
one month only, after which, the employers had a right 
to terminate the employment at will under Civ. Code, § 
2614.—Odom vy. Bush, Ga., 53 8. E. Rep. 1013. 

126. MASTER AND SERVANT—Injury to Third Person.— 
Master held liable for negligence of his servant in set- 
ting fire to protect master’s property from accidental 
fire, though the act was unauthorized and unlawful.— 
Paraffine Oil Co. v. Berry, Tex., 93 8S. W. Rep. 1089. 

127. MASTER AND SERVANT—Safe Place to Work.—A 
gallery employer held not liable for injuries to employee 
from defective riveting of parts of a structure done at 
another time by another employee. — McDonough v. 
Clonbrock Steam Boiler Co., 99 N. Y. Supp. 263. 

128. MASTER AND SERVANT—Tort of Fellow Servant.— 
A master isnot liable for an injury inflicted to an em- 
ployee by the tort of another outside of the course of his 
employment, though such other is not his fellow ser- 
vant.—Younkin v. Rocheford, Neb., 107 NW. Rep. 853. 

129. MASTER AND SERVANT—Torts of Servants. — Ser- 
vant of newspaper publisher held not within scope of 
his employment in assaulting a third person, so as to 
render the publisher liable. — Froomkin v. Brooklyn 
Daily Eagle Co., 99 N. Y. Supp. 300. 

130. MASTER AND SERVANT — Use of Dynamite.—The 
dangerous character of dynamite imposes on the master 
the duty to instruct his inexperienced servants as to its 
character and the manner in which it may be used with 
safety.—Pinney v. King, Minn., 107 N. W. Rep. 1127. 

131. MECHANICS’ LIENS—Right of Materialmen. — The 
owner of a building held, in a suit by materialman to en- 
force a lien, not entitied to credits for payment to the 
principal contractor, where the owner had not complied 
with Comp. Laws 1897, § 10,718.—J. E. Greilick Co. v. Rog- 
ers, Mich., 107 N. W. Rep. 885. 

132. MINES AND MINERALS—Forfeiture of Lease.—The 
provision concerning a surrender in a gas and oil lease 
held so uncertain as to deprive the lessor of the nght to 
recover the land or a part of it in a suit to quiet title.— 
Jones v. Mount, Ind.,77 N. BE. Rep 1089. 

132, MONOPOLIES—Conspiracy.—Where plaintiff was 
compelled to do business at an increased cost by reason 
of an illegal conspiracy, he was entitled to recover such 
increased cost, though he withdrew from the business as 
much or more thereafter than he did before the conspir- 
acy became operative.—Loder v. Jayne, U. 8. C.C., E. D. 
Pa., 142 Fed. Rep. 1010. 


134. MORTGAGES—Provision for Sale of Property.—A 
provision in a deed of trust that the property on a sale 
shall be sold for cash must be substantially complied 
with.—Chas. Green Keal Estate Co. v. St. Louis Mut. 
House Bldg. Co. No. 3, Mo,, 93S. W. Rep. i111. 


135. MORTGAGES — Satisfaction. — Where defendants’ 
lien on mortgaged land had expired, they were not 
parties in interest entitled to contest plaintiff’s right to 
a decree canceling a release of the mortgage of record. 
—Lawrence Uounty Bank v. Lambert, Mo., 92 S. W. Rep. 
755. 

136. MUNICIPAL CORPORATIONS—CityjAttorney’s Right 
to Compensation for Hxtra Service.—A city official may 
recover for services which he may render outside of 
and in addition to his ordinary official duties. — State v. 
Vasaly, Minn., 107 N. W. Rep. 818. 





137. MUNICIPAL CORPORATIONS — Establishment of 
Drains.—The right of a town to construct a street under 
the order of the county commissioners did not give it 
any right to lay a drain or dig a ditch through the land 
of a private owner for the purpose of conducting water 
and discharging it there.—Daley; v. Town of Watertown, 
Mass., 78 N. E. Rep. 143. 

138, MUNICIPAL CORPORATIONS — Penalties for Non- 
payment of Taxes.—An ordinance imposing a penalty of 
15 per cent for delinquency in the payment of town 
taxes held authorized by Ky. St. 1903, § 3677.—Carpenter 
v. Lambert, Ky., 92S. W. Rep. 607. 

1389. MUNICIPAL CORPORATIONS — Proceedings to Re- 
move Employee.—In the absence of notice to a muni- 
cipal employee of charges against him, a trial board and 
civil service commission were without authority to hear 
and getermine them.—City of Chicago v. Gillen, I1l., 78 
N. E. Rep. 13. 

140. MUNICIPAL CORPORATIONS — Purchase of Volun- 
teer Fire Department Property.—Ordinance providing 
for the purchase by a city of the property of certain vol- 
unteer fire companies, where members of the council 
who voted for the ordinance were also members of one 
or more of the volunteer fire companies, will be set aside 
as contrary to the policy of Crimes Act (P. L. 1898, p. 
803), § 32.—Wiesenthal v. Atlantic City, N. J., 63 Atl. 
Rep. 759. 

141. NEGLIGENCE—Care as to Persons on Adjacent 
Highway.—The operator of a steam shovel being used 
near a highway was not liable for injuries to plaintiff, 
whose horse was frightened by the shovel, unless, lo- 
cated as it was, it was reasonably calculated to frighten 
ordinarily safe and gentle horses.—Heinmiller v. Wins- 
ton Bros., lowa, 107 N. W. Rep. 1102. 

142. NEGLIGENCE—Contributory Negligence as Against 
Child.—Mere capacity on the part of a child under 14 
years of age to know danger is not necessari!y sufficient 
to make him guilty of contributory negligence. — Birm- 
ingham Ry., Light & Power Co. v. Jones, Ala.,41 So. 
Rep. 146. 

1438. PARTNERSHIP—Accounting.—On anaccounting by 
a partnership, plaintiff held not liable for rent of build- 
ing occupied by firm afterthe expiration of the part- 
nership contract.—Pardue v. McCollum, Mo., 92 S. W. 
Rep. 7387. 

144. PARTNERSHIP—Dissolution.—Member of partner- 
ship held bound to a creditor for money due to creditor 
and converted bythe other member of the firm after 
dissolution.—Powell v. Roberts, Mo., 92S. W. Rep. 752. 

145. PHYSICIANS AND SURGEONS—Right to Practice.— 
In a prosecution againsta physician for practicing with- 
out acertificate countersigned by the senior censor of 
the state medical association, in violation of Code 1896, 
§ 5333, proof of defendant’s diploma and the time he had 
practiced medicine held inadmissible.—Brooks v. State, 
Ala., 4180. Rep. 156. 

146. POWERS—Wills.—A devise of an interest in certain 
real estate charged with the payment of advancements 
made by testatrix to the devisee’s father and brother 
held a valid exercise of a power contained in the will of 
testatrix’s husband.—Monjo v. Woodhouse, N. Y., 78 N. 
E. Rep. 71. 

147. PRINCIPAL AND AGENT—Action on Bond.—In an 
action to hold a third party as the undisclosed principal 
on a 12-month bond, signed by H individually, under an 
adjudication made te him individually at a judicial sale, 
evidence held to sustain judgment for defendants.—Drew 
v. Caffall, La., 41 So. Rep. 233. 


148. PRINCIPAL AND AGENT—Authority of Agent.—One 
instructed by a landlord to collect rent has authority to 
demand of a buyer of a crop produced by a subtenant 
the value of the crop.—Beck v. Minnesota & Western 
Grain Co., Iowa, 107 N. W. Rep. 1032. 


149. PRINCIPAL AND AGENY—Power of Attorney.—A 
power of attorney executed by the widow of the sole 
owner of a firm authorizing conveyance of land belong- 
ing to the firm held to authorize a conveyance of the 
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entire land, as against beth the widow and her children. 
—Ulawson v. Wilkins, Tex., 938. W. Rep. 1096. 

150. PRINCIPAL AND AGENT — Unauthorized Act of 
Agent.—Ignorance of the principal of material facts con- 
neeted with the unauthorized act of his agent, will pre- 
vent the silence of the principal on his failure to repu- 
diate the act from amounting toa ratification.—Thomp- 
son v. Laboringman’s Mercantile & Mfg. Co., W. Va., 53 8. 
E. Rep. 908. 

151. PRINCIPAL AND SURETY—Right of Surety as Against 
Creditor.—A surety is not entitled to set off the amount 
collected on collaterals given by the principal against 
the creditor’s demand.—Noble v. Anniston Nat. Bank, 
Ala., 41 So. Rep. 136. 

152, PUBLIC LANDS—Proof of Occupancy. — Commis- 
sioner of General Land Office held not entitled to require 
the making of an affidavit of nonoccupancy of certain 
public lands as a condition precedent to selling the 
same.—Haney v. Atwood, Tex., 93S. W. Rep. 1093. 

153. PUBLIC LANDS —Swamp Land Grant. — Under 
Swamp Land Act Sep. 28, 1850, ch. 84, 9 Stat. 519, extend- 
ed to Oregon by Act March 12, 1860, ch. 5, 12 Stat. 3, a se- 
lection of swamp lands by the state vested it with no 
equitable title to or right in the lands selected which it 
ceuld convey to another, unless such selection was ap- 
pruved and confirmed by the secretary of the interior.— 
Kerns v. Lee, U. 8. C. C., E. D. Pa., 142 Fed. Rep. 985. 

154. RAILROADS—Fences.—A covenant by the grantor 
of a railroad right of way to keep fences along the same 
in repair held a covenant running with the land, pre- 
cluding a subsequent grantee thereof, who failed to keep 
up the fences, from recovering for the killing of stock by 
the railroad company.—Satterly v. Erie R. Co., 99 N. Y. 
supp. 309. 

155. RAILROADS—Negligence.— Whether a brakeman 
kicking a piece of ice from the platform of a caboose and 
injuring a boy was negligent held for the jury.—Willis v. 
Maysville & B.S. R. Co., Ky., 92S. W. Rep. 604. 

156. RAILROADS — Negligence in Excessive Speed.—In 
an action against a railroad for injuries sustained by 
plaintiff in a collision between the wagon he was driving 
and defendant’s train, the question whether or nct it was 
negligence to run the train at a certain speed held 
properly submitted to the jury.—Haley v. Missouri Pac. 
Ry.Co., Mo., 93 8S. WS Rep. 1120. 

157. RECEIVEES — Allowance for Disbursements. — 
Where a fund was derived from ventures of a receiver 
appointed in a judgment creditor’s suit, in which the 
property of the debtor was used, all disbursements con- 
nected with and necessary to the conducting of the busi- 
ness should be allowed.—Campau vy. Detroit Driving 
Club, Mich., 107 N. W. Rep. 1063. 

158. REPLEVIN—Property in Custodia Legis.—Property 
seized by a sheriff under a writ of replevin is to be re- 
garded as in custodia/ gis from the date of seizure under 
the writ.—Hearn v. A) ics, Ark., 925. W. Rep. 768. 

159. SALES—Breach of Conditions.—Plaintiff, transfer- 
ring cattle, but retaining title.to secure price and per- 
formance of collateral contract, held to have waived 
right to claim forfeiture of contract and to retake the cat- 
tle because of nonperformance by defendant.—Carpen- 
ter v. Crow, Ark., 92S. W. Rep. 779. 

160. SALES—Compliance with Contract —Plaintiffs, hav- 
ing contracted to deliver 50 bales of cotton, having ten 
dered only 49 bales, held not entitled to recover for re- 
fusal to accept.—Inman, Akers & Inman v. Elk Cotton 
Mills, Tenn., 92 8S. W. Rep. 760. 


161. SALES — Misrepresentation. — Where a traveling 
salesman falsely represented to vendee that he had sold 
certain articles to a competitor, in evidence of which he 
produced a fictitious contract of sale, it authorized the 
avoidance of the contract for misrepresentations.—Roe- 
buck v. Wick, Minn. ,107N. W. Rep 1054. 


162. SALES—Remedies of Seller in Conditional Sale.— 
Where property is delivered to the buyer under a con- 
tract of conditional sale, and seized under an attachment 
for the price, without having recorded a bill of sale, the 





fact that before judgment in attachment the property is 
illegally sold by the levying officer, and is purchased by 
plaintiff, does not estop him from prosecuting his suit 
on the ground that he had elected to rescind the con- 
tract.—Cooper v. Smith, Ga., 53 8. E. Rep. 1013. 

163. SALES—Title to Property Hidden in Table.—Where, 
at the time of the sale of a table, neither the seller nor 
the buyer knew or had reason to believe that there was 
money therein, a pocketbook and contents hidden in a 
drawer thereof did not pass.—Evansv. Barnett, Dela., 63 
Atl. Rep. 770. 

164. SHERIFFS AND CONSTABLES—False Return.—A 
sheriff held liable in an action for false return on a re- 
plevin writ for the reasonable value of the property at the 
time it should have been delivered to plaintiff, independ- 
ent of the value alleged in plaintiff’s complaint in re- 
plevin.—Hearn v. Ayers, Ark., 92 8. W. Rep. 768. 

165. SHERIFFS AND CONSTABLES—Loss of Property.—A 
sheriff, having taken personal property into his pos- 
session under a replevin writ, held bound to show that 
he made such disposition of it as the law directs, orthat 
its loss was not the result of his negligence.—Hearn v. 
Ayres, Ark., 92 8. W. Rep. 768. ‘ 

166. SHIPPING—Right to Limitation of Liability.—The 
owner of a barge held not entitled to a limitation of 
liability for the death of an employee engaged in dis- 
charging cargo, which resulted from the deficiency of the 
vessel in proper equipment.—The Tommy, U.S. D. C., 
8.D.N. Y., 142 Fed. Rep. 1034. 

167. STATUTES—Special Legislation.—Local Acts 1905, 
p. 1157, No. 663, making it a penal offense to keep a sa- 
loon within 100 rods of any public school in Berrien 
county, is not unconstitutional as special legislation.— 
White v. Braceline, Mich.,107 N. W. Rep. 1055. 

168. STREET RAILROADS—Collision with Vehicle.—The 
driver of an ordivary vehicle held justified in crossing a 
street railway in the face of an approaching car, only 
when he has reasonable ground for believing that he can 
pass in safety.—McCarthy v. Consolidated Ry. Co.,Conn., 
63 Atl. Rep. 725. 

169. STREET RAILROADS— Defective Hearing.—That de- 
ceased was very deaf when struck while walking on de- 
fendant’s street car track made it incumbent on him to 
be mu re alert m the use of his other senses.—Adams v. 
Boston & N. St. Ry. Co., Mass., 78 N. E. Rep. 117. 

170 STREET RAILROADS—Injury to Passenger.—That a 
carrier permitted a passenger to smoke onthe front seat 
ofa street car, in violation ofa rule, held not the proxi- 
mate cause of an injury to another passenger in a panic 
resulting from a fire caused by the passenger who was 
smoking.—Fanizzi v. New York &Q. OC. Ry. Co., 99 N. Y. 
Supp. 281. 

171. STREET RAILROADS—Negligence of Motorman.— 
Whether a street railroad motorman was negligent in 
failing to stop his car when he saw beys on the track, 
keld a question for the jury.—McDermott v. Severe, U. S. 
8. C., 26 Sup. Ct. Rep. 709. 

172. STREET RAILROADS—Ordinance as to Sale of Tick- 
ets to School Children.—An ordinance requiring street 
railway compauy to sell tickets to pupils of the city 
school, held to require the company to sell tickets to stu- 
dents of a college.—Northrop v. City of Richmond, Va., 
53 8. E. Rep. 962. 

178. STREET RAILRUADS—Proof of Rules as to Riding 
on Front Platforms —A street railway company sued by 
a passenger for injuries received while alighting from a 
car, held entitled to prove by the passenger the existence 
of a rule relating to passengers riding on the front plat- 
form.—McDonough v_ Boston Elevated Ry. Co., Mass., 
78 N.K. Rep. 141. 


174. STREET RAILROADS — Rails in Street Personal 
Property.— The rails of a street railway company imbed- 
ded in the streets of a city remain personal property and 
are subject to disposition as such.—French v. Jones, 
Mass., 78 N. E. Rep. 118. 


. 175. STREET RAILROADS—Use of Street.—A borough 
granting the right to a second company to use a street on 
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which another company had Iaid its tracks, beld not au- 
thorized to require the later company to locate its tracks 
so as to straddle those of the other company.—Common- 
wealth v. Bond, Pa., 63 Atl. Rep. 741. 

176. TELEGRAPHS AND TELEPHONES — Damages for De- 
layed Message.—In an action against a telegraph com- 
pany for delay in delivering a message from plaintiffs to 
their agent, it was no defense that the message was 
couched merely in cautionary terms, and was not a com- 
mand.—Western Union Telegraph Co. v. Houston Rice 
Mill Co., Tex , 93 S. W. Rep. 1084 

"i177. TELEGRAPHS AND TELEPHONES—Mental Anguish. 
—Where ground of recovery for mentalanguish by delay 
of telegram is plaintiff’s inability to attend a funeral, she 
cannot recover if she had no such intent.—Roberts v. 
Western Union Telegraph Co., 8. C ,53 8. E. Rep. 988. 

178. TENANCY IN COMMQN—ACtion by Tenants for Dam- 
ages.—In an action by five of seven tenants in common 
for damages to the land from construction of a railroad 

_ embankment iv a street on which the land abutted, the 
measure of recovery by the five held five seventhis of the 
total damage.—Birmingham Ry., Light & Power Co. v. 
Oden, Ala., 41 So. Rep. 129. 

179. TRADE MARKS AND TRADE-NAMES—Distinctive- 
ness of Design.—A representation of a star cannot by its 
own meaning indicate the original or ownership of such 
an article as lubricating oil, or in view of its general use 
as a symbo! can it be appropriated as a trade mark, ex- 
cept in connection with other devices or words such as 
to render the whole characteristic.—Galena Signal Oil 
Co. v. W. P. Fuller & Co ,U. 8. C. C., N. D. Cal., 142 Fed. 
Rep. 1002. 

180. TRADE-MARKS AND TRADE NAMES — Unlawful 
Competition.—Where wholesale dealers sell goods ubder 
a fraudulent trade-mark, constituting unlawful compe- 
tition, they are subject to an injunction, though they do 
not deceive or intend to deceive the retailers to whom 
they sell.—Georze G. Fox Co. v. Glynn, Mass., 78 N. &. 
Rep. 89. 

181. TREATIES— When Operative.—The date when treaty 
goes into effect held fixed by act of congress, where the 
senate has added an amendment to the treaty, declaring 
that it shall not take effect until approved by congress. 
—United States v. American Sugar Refining Co., U.S. S. 
C., 26 Sup. Ct. Rep. 717. 

182. TRIAL—Findings of Fact.—A finding of the trial 
court in an action against a street railway company for 
the death of a traveler in a collision with a car, helda 
finding of fact.—McCarty v. Consolidated Ry. Co., Cona., 
63 Atl. Rep. 725. 

183. TROVER AND CONVERSION—Action by Part Owner. 
—In an action for conversion, where plaintiff proves the 
conversion, but ownership of an undivided part interest 
only im the property converted, he is entitled to recover 
the va:ue of his interest.—Benjamin Schwarz & Sons v. 
Kennedy, U. 8. C. U., D. Oreg., 142 Fed. Rep. 1127. 

184. TROVER AND CONVERSION—Conditional Sale.—A 
mere paper sale of a chattel without transfer will consti- 
tute a conversion, where the legal effect is to deprive the 
owner of the chattel of its property and its right to pos- 
session.—lvers & Pond Piano Co. v. Allen, Me., 6% Atl. 
Rep. 735. 

185. VENDOR AND PURCHASER—Conveyance to Third 
Party.—A vendor held to have had a right to sue the pur- 
chaser from the vendee on his assumption of the indebt 
edness due from the vendee to the vendor —Farmers’ 
Exch. Bank v. Crump, Mo., 92 8. W. Rep. 724. 


186. VENDOR AND PURCHASER — Marketable Title. — 
Where unborn children of plaintiff and remaindermen 
were not represented in ua suit to reform a deed, they 
were not bound by a decree vesting the fee in plaintiff, 
and hence plaintiff’s title in fee was not rendered mar- 
ketabie by such decree —Downey Vv. Seib, N. Y., 78 N. E. 
Rep. 66. 


187. VENDOR AND PURCHASER — Return of Earnest 
Money.— Where defendant authorized a broker to obtain 
a purchaser for land, and a purchaser was obtained; and 





paid earnest money, and defendant refused to convey, 
plaintiff could recover the earnest muney of defendant, 
though she had returned it to her agent.—Larson v. 
O’Hara, Minn ,107N. W. Rep. 821. 

188. VENDOR AND PURCHASER—Unpaid Taxes.—A pur- 
chaser in possession of land under an execatory contract 
of sale is liable, as between himself and vendor, for the 
taxes assessed after commencement of his possession.— 
Spies v. Butts, W. Va.,53 8. E. Rep 897. 

189. WATERS AND WATER CoOURSsES—Appropriation of 
Water for Irrigation Purposes.—One entitled to the 
prior right of appropriation of waters for irrigatiun pur- 
poses can only be deprived thereof by adverse user es- 
tablished by clear and conclusive eviaence.—MacRae v. 
Small, Oreg , 65 Pac. Rep. 503. 

190. WATERS AND WATER CouRsES—Establishment of 
Drain.—The establishment of a drain along the north 
shore of a river, and through the channel between such 
shore and an island, held to give no right to dam the 
channel between island and tie south shore, to the dam- 
age of riparian lands above.—Mindnich v. Kline, Ind., 
78 N.E. Rep. 86. 

191. WATERS AND WATER COURSES - Reservoirs. — 
Where plaintiff was entitled toa preference right to cer- 
tain waters of a stream and reservoir, he was entitled 
either to use or store the same ina reservoir without in- 
fringing defendant’s rights.—Hutchins v. Berry, N. H., 
63 Atl. Rep. 987. 

192. WiLLs— Charge on Land.—In a suit between a de- 
visee required to pay a specified sum to a third person 
and the third person a judgment in favor of the latter 
canceling a contract between them and for a specified 
sum declared to be a lien on the land devised, held 
proper.—Raher vy. Raher, Iowa, 107 N. W. Rep. 810. 

293. W1Lis—Consent of Husband to Wife’s Will.—A con- 
sent of the husband that the wife may bequeath more 
than one-half of her property is not a part of the will, 
and need not be prubated.— Keeler y. Lauer, Kan.,85 Pac. 
Rep. 541. 

194. WILLs—Identity of “Vitness.—Where a witness to 
a will signs by a name slightly different from that given 
by him in the testament, parol evidence is admissible to 
show the two to be the same person.— Davenport v. Dav- 
enport, La., 41 So. Rep. 240. Fs 

195. WILLS—Reference to Other Writings.—A bequest 
to the creditors of testator at the time he made an as- 
signment, as shown by a list to be found with the will, 
held void. —Hartwell v. Martin, N. J., 63 Atl. Rep. 754. 

196. WILLS—Remainders.—Conveyances by life tenant 
held to vest the fee in remainderman, merging interest 
of contingent remainders.—McCreary v. Coggeshall, 8. 
C.,53 8. E. Rep. 978. 

197. WITNESSES—Husband and Wife.— Where the wife 
is imcompetent to testify against her husband, the tes- 
timony of the third person as to her declarations in the 
presence of her husband is not admissible against him.— 
State v. Richardson, Mo., 92 S. W. Rep. 649. 

195. WITNESSES — Impeathment. — Where impeaching 
conduct of a witness is drawn out on cross examination, 
which shows deep seated hostility against one of the 
parties, it is error to exclude explanations of such con- 
duct upon re-direct examination.—Lenfest v. Robbins, 
Me.,63 Atl. Rep. 729. 


199. WITNESSES—Information Acquired by Physician.— 
Under Code Civ. Proc. § 634, a physician who had attended 
atestator, held not competent to testify on the question 
of the mental capacity of the testator in a proceeding for 
the probate of his will.—Jn re Preston’s Will, 99 N. Y. 
Supp. 312. 

200. WITNESSES—Privileged Communications.—Com- 
munications which pass between one wno is merely act- 
ing as a conveyancer or friendly advisor and the grantor 
or grantee are not privileged communications under the 
provisions of subdivision 2 of section 5958, Rey. Stat. 1887, 
which protects communications which pass between at- 
torney and client.—Later v. Haywood, Idaho, 85 Pac. 
Rep. 494. 





